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C. C. CHASE, Appellant, vs. THE SAVAGE SILVER 
MINING COMPANY, Respondent. 

If one locates a mining claim for hiriiself and others, and then enters into a con- 
tract for himself and on behalf of the co-locators to give a part of the ground 
for developing the mine, can the parties whose name he has used in the loca- 
tion accept of their interest in the mine without also ratifying the contract for 
developing the mine ? 

In such case, if the acting locator draws up a contract with prospectors, which 
shows on its face that il; was intended to be executed, not only by the party 
preparing the instrument, but also by others, whose names were attached with- 
out their knowledge to the notice of location, these latter are not bound until 
they sign the contract. The acting locator does not, in such case, profess to 
act for his associates. ^ 

An agent cannot bind his principal by a written instrument, unless it appears from 
the instrument itself he was acting for the principal. 

After notices of location were posted and recorded, and the limits of the mine 
determined, all the locators became tenants in common. The acting locatorg 
could not dispose of the interests of their co-tenants. 

If a contract between prospectors and the several locators of a mine is drafted, and 
signed by part only of the locators, if the prospectors go on to work, it is at 
their own risk. Those not signing or consenting to the contract are not bound. 

If, however, all had been consulted and agreed to the contract, and permitted 
the prospectors to go on with the work, probably they might have been com- 
pelled to a specific performance, although some of them had neglected to 
sign the contract. But the contract could not be enforced against one who 
never assented to it. 

2 
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10 SUPREME COURT OF NEVADA, 1866. 

Chase v. The Savage Silver Mining Company. 

Appeal from a judgment of the District Court of the First 
Judicial District, the Hoa. Caleb Burbank, presiding. 

All the facts which have any bearing on the points decided, are 
stated in the opinion. 

Perley ^ DeLong^ James F. Hubbardj and J. M. Nbuffues^ 
appeared for Appellants. 

Crittenden ^ Sunderland, and Hillyer ^ Whitman, for Re- 
spondents. 

Very voluminous briefs and arguments were filed by all the 
counsel on each side. The discussion took so wide a range that it 
would be impossible to give even a condensed synopsis of the vari- 
ous arguments without extending this report to a most unreasonable 
length. We have therefore omitted giving any statement of the 
various points made. 

After the rendition of the decision, a rehearing was granted, but 
before the case was finally disposed of, it was compromised, and no 
final opinion was ever rendered by the Court. 

Opinion by Lewis, C. J., Brosnan, J., concurring. 

This action was brought to recover an interest of sixty-six and 
two-thirds feet in the Savage Silver Mining ground, of which 
plaintiff claims he is unlawfully deprived by the defendant. 

The established facts material to the issue are substantially as 
follows: On the fourth day of July, a.d. 1859, L. C. Savage and 
H. Carmack located the ledge now claimed by the defendant, for 
themselves and four others, among whom was the plaintiff. At the 
time of such location the plaintiff was residing in the State of Cal- 
ifornia, and knew nothing of the location. On the ninth day of 
July, five days after the limits of the claim were defined, and the 
notice of location was recorded, a contract was drawn up in form 
between R. Crall, C. C. Chase, H. Carmack, W. Sturdevant, L. C. 
Savage, and A. 0. Savage, the locators, as parties of the first part, 
and J. McFadden, W. W. Caperton, J. B. Endicott, Samuel Baird, 

Elisha McCurdy, and Hall, as parties of the second part, by 

the terms of which the parties of the second part agreed to pros- 



Digitized by VjOOQ IC 



1 
I 



SUPREME COURT OF NEVADA, 1866. 11 

Chase v. The Savage Silver Mining Company. 

pect the mming location above referred to " until they struck pay 
dirt," and in consideration thereof one-half of the entire clsdm wts 
conveyed to them. 

This instrument, though drawn up in form for execution by all 
the parties, was only signed by L. C. Savage and H. Carmack, on 
the one side, and W. W. Caperton and S. McFadden on tiie other. 
There is not a syllable in the contract from which it can be inferred 
that the parties who signed it intended to act for or as the agents 
of the others ; but as it is presented to us, appears to be an instru- 
ment incompletely executed, being signed only by four out of 
twelve who are named as parties to it. The plaintiff, Chase, was not 
informed of his interest in the claim until a month or two after its 
location and the execution of the contract above referred to. In 
November following he came to Nevada, and then for the first time 
he was shown the contract. 

He at once declared to Mr. Savage, who showed it to him, that 
his name was not signed to the contract, and that he did not con- 
sider himself bound by it. Savage replied that he did not suppose 
he was. 

At that time several ineffectual efforts were made by Savage and 
Chase to find the prospectors ; but the plsdntiff returned to Cali- 
fornia without having seen any of them. Some work had been 
done on the claim by them at that time, but they do not appear to 
have been at work whilst the plaintiff was there in November. 

The interest of each locator consisted of one hundred and thirty- 
three and a third feet. In December, a.d. 1859, the plaintiff con- 
veyed away one-half of his interest, which, if he is notholden upon 
the contract entered into by Savage and Carmack, leaves about 
sixty-six feet to which he is still entitled, and to recover which this 
action is brought. 

The prospectors, Baird and his associates, treating the contract 
as a conveyance in presenti to them of one-half of the entire 
ground, conveyed their respective interests to persons from whom 
the defendant claims title and the right of possession. 

Before the bringing of this action the mine had been developed 
by the defendant at a vast expense, and valuable and costly im- 
provements had been placed upon the ground, whilst the plaintiff 
remsdned quiet and gave no notice of his claim. Upon this state 
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Chase v. The Savage Silver Mininipr Company. 

of facts it is urged on behalf of the defendant, that Savage and 
Carmack, in executing the contract, acted as the agents of the 
plaintiff Chase, and that he was therefore bound bj it ; that he 
could not accept his interest in the mine and repudiate the contract 
made for the purpose of developing it ; and that in adopting the 
acts of his agents in the location, he also adopted their subsequent 
acts with respect to the development and working of it — ^for it is 
said a principal on whose behalf an unauthorized agent assumes to 
act, cannot ratify a part of the transaction without ratifying the 
whole. 

Adopting this view of the case, the Court below, among msuxj 
other instructions bearing upon the same point, charged the jury 
as follows : " If you find that L. C. Savage made the location for 
the plaintiff, and then made the contract in good faith toward the 
plaintiff, and that the knowledge of the location and of the contract 
came to him at the same time, then the adoption of the location 
would be the adoption of the contract." 

Whether this instruction would be proper, if Savage or Carmack 
had assumed to act as the agent of Chase in executing the pros- 
pecting contract, as they did in locating the ground, need not be 
determined in this case, for there is nothing either in the contract 
itself or the evidence offered at the trial, from which it can be 
inferred that they even intended to act for him in executing it. So 
the argument of counsel for respondent rests upon a false premise 
in that respect, and the conclusion must necessarily be incorrect. 
If Savage had signed the contract for Chase as his agent, or if 
there was anything in the contract itself by which it might appear 
that it was intended to bind him, there might be some ground for 
claiming that he is holden upon it. Nothing of the kind, however, 
appears. It is simply a contract in form between the parties, and 
signed only by four of the number for themselves. There is noth- 
ing in the contract by which we can even presume that Savage or 
Carmack had any intention whatever of acting for the plaintiff. 
But if it be admitted that they did in fact so intend, that would not 
be sufficient without the legal steps being taken to accomplish their 
object. As stated by Justice Bronson, in Toumsend vs. Coming 
(23 Wend. 441) : " It is not enough that a man intends to do a 
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legal act, unless he uses the legal means for accomplishing his ob- 
ject." 

So in this case Savage rfnd Carmack may have intended to act as 
the agents of the plaintiff in the execution of the contract, but as 
they have not manifested that intention in legal form, it is of no 
consequence. Indeed it is a well established rule that every writ- 
ten contract made by an agent, in order to be binding upon his 
principal, must purport on its face to be made by the principal, or 
the intent to bind him must appear in the instrument itself. ( Wil- 
Uams V. Christie^ 10 Howard P. Rep. 12 ; Staunton v. Camp et 
afo., 4 Barbour, S. C. Rep. 274 ; Toivmend et ah. v. Coming^ 23 
Wend. 435 ; Evans v. Welh, 22 Wend. 324 ; Totonsmd v. Hub- 
hard et aLy 4 Hill, 351 ; McDonald et ah v. Bear River Co.^ 13 
Cal. 235.) In the case of Williams v. Christie^ above cited, the 
contract was one for the sale of certain real property in New York, 
and purported to be made between Jane Christie, Stephen L. Preston 
and Margaret Ann, his wife, Levi H. Truex and Mary Jane, his wife, 
of the first part, and the plaintiff, Williams, of the second part. The 
wives of Preston and Truex were present when the contract was drawn 
up, but the instrument was only signed by Jane Christie, Preston, 
Truex and Williams, and the Supreme Court of New York held the 
contract utterly void as to those who had not signed it. In delivering 
the opinion, Justice Bronson says : " The signatures of the husbands 
of Mrs. Preston and Mrs. Truex do not purport to have been made in 
behalf of or as agents of their wives. There is nothing on the face 
of the agreement which intimates that they are agents, or that they 
assumed to act as agents for their wives in signing it. We consider 
the doctrine well settled that every written contract made by an 
agent, in order to be binding upon his principal, must purport on its 
face to be made by the principal, and must be executed in his name 
and not in the name of his agent." The instrument in this case 
was not under seal, and therefore it was not necessary that the name 
of the principal should be signed to it, but it is indispensable that it 
should appear upon its face that it was intended to be made for the 
principal. After the notices of location were posted and recorded, 
and the limits of the claim defined, the locators became tenants in 
common of the ground. They stood in that character at the time 
the contract was executed by Savage and Carmack. As such ten- 
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Chase v. The Savage Silver Mining Company. 

ants in common they had a right to dispose of their own interests, 
but they could in no way dispose of or encumber the interests of 
their co-t«nants. 

The contract, therefore, if it be binding upon any one, can only 
be upon those who signed it. If we should feel disposed to 
disregard the rules of law, that to make a written contract by an 
agent binding upon his principal, it must appear upon its face to have 
been the intention to bind him, and that one tenant in common cannot 
convey or encumber the interest of his co-tenant, and be governed 
solely by the intention of Savage and Carmack, we could come to 
no different conclusions ; for there is nothmg in the record showing 
that they ever intended to act for the absent locators ; but, on the 
contrary, it seems to have been the intention to get Chase to execute 
the contract for himself — ^for Savage says in his testimony that he 
did not expect he was bound by it, unless the locators got him to 
sign it, or he executed a deed for one-half of the ground. The in- 
strument itself is in form the contract of all the parties, and had it 
been signed by all would probably have conveyed one-half the ground 
to the prospectors. 

Until it was so signed, however, it was incomplete, and the pros- 
pectors could not have been compelled to perform their part of it 
until signed by all the locators. If they went on and did the work 
under it before it was completely executed, they did it at their own 
risk, and cannot now come in and claim the same rights under 
it which they could if signed by all the parties. Had all the loca- 
tors in fact entered into a contract of this kind, and merely neglected 
to sign it, without intending to abandon it, and they permitted the 
prospectors to do the work, as if it were completely executed, there 
is, perhaps, no doubt but a specific performance would be decreed 
upon a proper application to a Court of Equity ; but surely no Court 
Would enter such a decree against one who had in no way entered 
into such contract, either verbally or by writing. If we ai-e correct in 
the conclusion that the instrument was the contract of Savage and 
Carmack only, or that they did not intend to act as the agents of 
the plaintiff, there could be no ratification by Chase. There was 
nothing for him to ratify. There had been no attempt to act for 
him in the execution of the contract. So the proposition that the 
plaintiff could not adopt the location without also adopting the con- 
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tract, or rather that he could not accept the benefit and repudiate 
the burdens, is answered by the statement of the fact that there 
was no attempt to make the interest of Chase subject to the contract, 
or to impose any burden upon it, but it was left for him to do it 
himself if he chose to do so. And there is no law to sanction the 
position that he could not adopt the acts of Savage when he acted 
as his agent in acquiring certain property, without also adopting other 
transactions with respect to that property in which he merely acted 
for himself. Suppose Savage and Cannack had mortgaged their 
respective interests in the claim, for the purpose of obtaining money 
to develop it, instead of entering into this contract, would it be 
claimed that the plaintiff could not accept his interest in the claim 
without assuming a certain proportion of the mortgage ? Could the 
mortgagee in such case claim that his mortgage covered Chase's 
interest as well as the mortgagors? Most certainly not. And yet 
we can see no difference upon principle between that case and the 
one at bar. 

If he could accept the location in the hypothetical case without 
assuming the burden of the mortgage, why can he not, in this case, 
accept his interest in the location without adopting a contract which 
did not purport in any way to bind him or his interest ? True, by 
its terms one-half of the entire claim was conveyed to the prospect- 
ors, but until executed by all the parties to it, it was either no 
contract at all, or only the contract of those who signed it. 

It was not the intention of Savage and Carmack to convey one- 
half of the entire claim themselves, but only of thdr interest in it. 
The prospectors must have known that fact. The contract itself 
was evidence of it, and that would appear to be the understandmg 
of all the parties. When signed by only two of the parties, there- 
fore, as stated before, the contract was either a nullity, or it was 
binding upon those only who signed it. If all those who were to 
sign it failed to do so, the prospectors, by going on with the work under 
it, could not increase the liability of those who did sign it. The 
contract, then, stands precisely the same as if Savage and Carmack 
had in terras conveyed simply one-half of their interest in the claim. 
With this view of the case, it is obvious that it was no part of the 
plaintiff's duty to give the prospectors notice that he was not holden 
upon the contract, for they had no reason to suppose that he was. 
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> Maynard v. Johnson. 



We have examined this case with a gmcere desire to find some 
authority for affirming the judgment of the Court below, for we look 
upon it as one of those cases where the application of the inflexible 
rules of law operates as a flagrant injustice, which we are loth to 
sanction. 

We have, however, no option but to follow the clear rules of law : 
for to declare, not to make, the law is the province of the Courts. 
It is a deplorable fact, which we fully realize, that these stale claims, 
conjured up from the lawless irregularities of a period when legal 
forms were disregarded, and physical force was the only law 
recognized by society, have been a blight upon the prosperity of the 
great dominant interest of this State. 

The rules of the common law, though fdhnded in reason and sanc- 
tioned by the wisdom of centuries, aflbrd it but a feeble and inade- 
quate protection from the claims of those who shirk the burden and 
the labor, and emerge only from obscurity to claim the fruit produced 
by the industry and perseverance of others. 

The State should, therefore, protect her mming interests by such 
wholesome and just legislation as will, in the future, relieve it from 
the evils which have beset it in the past. Other instructions were 
given which were erroneous, but we do not deem it necessary to pass 
upon them, as the principles announced in this opinion sufficiently 
dispose of them. 

Judgment reversed, and a new trial ordered. 

Judge Beatty having acted as counsel in this case, did not par- 
ticipate in the decision. 



H. G. MAYNARD, Appellant, v. J. NEELY JOHNSON, 

Respondent. 

An order setting aside a judgment by default is an appealable order, and if not 
appealed from, that order will not be reviewed after judgment on the merits. 

Whether the Court was or not right in making that order in this case, quere ? 

When the Statute makes an instrument yoid or invalid it is proper to plead the 
statute specially. 

At Common Law, a party could not plead his own fraud or violation of law as a 
defense to an action. But when the statute declares certain instruments 
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shall be void, a defendant may plead the facts which make it void, althoagh in 
so doing he shows a violation of law by himself. It being the policy of the 
law to allow such pleas to prevent the violation of the statute. 

The defendant might plead the want of the proper stamps, if such deficiency of 
stamps rendered the notes invalid. 

The Stamp Act of Congress does not declare any notes to be invalid for want of 
the proper stamps, except where omitted for the purpose of evading the 
law. LOvemiled in opinion upon re-hearing.] 

Appealed from the District Court of the Second Judicial Dis- 
trict, Hon. S. H. Wright presiding. 

Facts stated in the opinion. 

Opinion by Beattt, J.^. full Bench concurring. 

George A. Nourae, for Appellant. 

The Court below erred in setting aside judgment by default. 

There was no evidence showing the judgment by default was 
'' taken against him through his mistake, inadvertence, surprise, or 
excusable neglect." 

The Court failed to impose the payment of costs as a condition 
precedent to setting the judgment aside. 

See Laws of Nevada, 1861, pp. 324-5, Sec. 68. No affidavit 
of merits accompanied application to set judgment aside. Hunter 
v. Lester, 18 How. Pr. 847. 

The Court erred in overruling demurrer to answer. • 

The answer only avers no stamps were affixed by the maker of 
the note, and those afterwards affixed were not canceled. 

The law only makes instruments void when the stamps are 
omittecl " with intent to evade the provisions of this Act." Act of 
June 30, 1864, Sec. 158. 

It is also defective in not showing that the notes were incapable 
of being made good by affixing the stamps before trial. Byles on 
BDls, 91, 14 M. & W. 873, Bradlet/ v. Bradley. 

The Revenue Act, so far as it provides for rendering instru- 
ments void, must be construed strictly. 2 Parsons on Bills and 
Notes, Appendix, p. vii ; Smith v. SpooneVy 3 Pick. 229 ; Sprague 
V. Birdaally 2 Cowen, 419 ; Young v. McKemie, 3 Kelly, 31 ; 
V. B. B. Co., 7 Geo. 22. 
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Respondent cannot plead his own wrong in omitting the stamps. 
Hughes v. Littlejield, 6 Shep. 400 ; Sbllia v. Morris, 2 Barring, 
128 ; Sumner v. Murphy, 2 Hill S. C. 488 ; 2 Parsons on Con- 
tracts, 279 ; Nichols v. Patten, 18 Maine, 231 ; Ayres v. Hewett, 

19 Maine, 281 ; Jones v. Yeates, 9 B. and C. 532 ; Bessey v. 
Windham, 6 Q. B. 166. 

J. Neely Johnson and 22. M. Clarke for Respondent. 

Argued that it was the intent of the law-making power, ex- 
pressed in Sec. 158, to make all instruments void which were not 
properly stamped. 

The intent with which the stamps were omitted could only 
affect the enforcement of the penalty of $200 for omitting stamps. 
The debates in both Houses of Congress were referred to in sup- 
port of these views. 

Opinion by Beatty, J. 

The facts in this case are, that in August, 1864, the respondent 
signed three several instruments in the form of promissory notes 
and delivered them to the appellant. When these instruments were 
delivered it would seem there were no revenue stamps placed on 
them by the maker nor by any one authorized so to do by him. 
When these notes or instruments were sued on they had attached 
to them certain revenue stamps, but not of the requisite amount or 
denomination required by the Revenue Act passed in June, 1864, 
and which, as to stamp duties, took effect on the 1st day of August, 
some eleven days before the notes were executed. These stamps 
were never canceled by the maker of the note. It does not appear 
from the transcript whether they were in any manner canceled. 
The complaint sets out the note in hcec verba. At the end of the 
first note, which was for $2,500, payable in ninety days, are the 
words and figures (U. S. Rev. stamps, 42 cents) ; at the end of the 
second note, which was for same amount, payable in one hundred 
and fifty days, are the words and figures (U. S. Rev. stamps, 89 
cts.) ; at the end of the third note, which was for $3,200, payable 
in one hundred and eighty days, were the words and figures (U. 
S. Rev. stamps, $1 02). None of these sums were sufficient under 
the law of June, 1864. 
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Suit was brought on these notes in April, 1865. The precise 
day when the summons was served does not appear in the tran- 
script. But on the Ist day of May, 1865, defendant obtained the 
written consent of plaintiff's counsel that he should have one day 
further time to demur, answer, or otherwise appear in the case. 
The next day defendant filed a paper in the case, which is in the 
form of a written motion asking the Court to quash the summons 
and copy of complaint served in the case, on the ground that neither 
the summons nor certificate of the Clerk to the copy of complaint 
was stamped as required by law. 

On the 4th of May plaintiff" caused default and judgment thereon 
to be entered up by the Clerk of the Court. 

On the 11th of May, about one week after judgment had been 
entered by default, defendant and plaintiff's .counsel signed the fol- 
lowing stipulation : 

" In above action it is hereby stipulated that the motion to quash 
summons and to set aside default and judgment be submitted to the 
Judge of said Court without oral argument, he to decide the same 
as soon as possible." 

On the 15th of May a written motion asking the Court to set 
aside judgment, and also an affidavit setting out facts on which 
motion was based, were filed by defendant. 

The Court set aside the judgment by default, but refused to quash 
the summons. The defendant was given five days to answer. He 
put in his answer, admitting that he signed and delivered the in- 
struments set forth in the complaint. He then sets out the facts in 
regard to the want of revenue stamps as we have before stated 
them, and winds up with a denial that he made or executed the 
notes or instruments sued on, or that he is indebted thereon, &c. 

The plaintiff" demurred to this answer ; this demurrer was over- 
ruled ; the parties went to trial ; and defendant, having proved the 
facts as stated in his answer, the Court gave judgment for him, and 
the plaintiff" appeals. 

The first grovnd taken by the appellant is, that his judgment by 
defeult was improperly set aside ; that this Court should set aside 
the present judgment and reinstate the former judgment in the 
case* 

The former judgment was set aside at some period between the 
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15th of May and the 12th of June, 1865. The appeal in this case 
was taken on the 28th of August, 1865. 

It will hardly be disputed that the order setting aside the judg- 
ment by default was an appealable order. From that order the 
plaintiff might have appealed within sixty days, but not after. If 
this Court could not reverse that order upon direct appeal after the 
expiration of sixty days, it seems to us it would be against all prin- 
ciple to attempt to review it in this appeal from another and distinct 
judgment. We think the question as to the regularity of the order 
setting aside the judgment by default cannot now be adjudicated. 
The propriety of that order involves many questions which we have 
not examined. Did the filing of a motion to quash the summons 
bar the right to take a default until that motion was disposed of ? 
If not, was the belief on the part of defendant that it would have 
that effect sufficient excuse for his not answering or demurring, or 
getting his time for so doing extended ? And should the default 
be set aside for this reason only ? Is the affidavit of defendant in 
support of motion to set aside default sufficiently explicit as to merits 
and as to his belief that default would not, or could not, be taken 
until his motion was disposed of? Does not the complaint itself 
show that the notes were stamped with United States stamps of in- 
sufficient amount ; that plaintiff was not entitled to any relief, and 
therefore justify the action of the Court below in setting aside the 
original judgment ? These and several other points have presented 
themselves to our mind in connection with the order setting aside 
default and judgment. But, as we think that order is beyond our 
control at this time, we have not examined these pomts so as to 
come to any conclusion. We are not satisfied, by any means, that 
an error was committed in making that order, and if there was, it 
is too late to correct it now. 

The question as to what was the effect of omitting the proper 
stamps when the notes were executed, is one far more difficult to 
determine. The statute itself is by no means clear, and we have 
not been referred to any English decisions which we think are 
applicable to the case before us. We have no access to the English 
statutes on the subject of stamp duties, and therefore are not 
certain as to their terms ; but from recollection of what we have 
heretofore read, and from expressions in the English decisions 
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before us, we judge they contained among other provisions the 
following in substance : 

1st. Instruments in general not properly stamped, should not be 
read in evidence. 

2d. Certain instruments, such as indentures of apprenticeship, 
(and possibly some others) were absolviely void if not properly 
stamped when executed. 

3d. Certain commissioners were authorized, in case the stamps 
were left off of instruments which should have been stamped when 
issued, to stamp the same upon payment of a penalty by the party 
wishing to use the instrument. 

4th. Whilst the commissioners were allowed to stamp most kinds 
of instruments, they were expressly forbidden to stamp others, 
such as bills of exchange under one Act, policies of insurance 
under another, etc. 

Our statute makes no distinction between different classes of 
paper. It does not declare that unstamped paper shall not be 
received in evidence, but that under certain circumstances it shall 
be " invalid and of no effect." 

The English Courts have held that a special plea to an action on 
an instrument not properly stamped, setting up that fact, was not a 
good plea, because it might be properly stamped between the time 
of filing the plea and the trial of the cause. See Byles on Bills, 
marginal page 91, and the case there cited. There was doubtless 
some reason for this. The statute does not declare such instrument 
void or invalid, but says it shall not be " pleaded or given in evi- 
dence " until stamped. You cannot raise an objection to evidence 
by plea, and the English Courts seem to have treated the word 
"pleaded" as having no force or effect, being in fact mere sur- 
plusage. In such case, the defendant pleaded non assumpnt or 
nil debity and where the nature of the declaration required it, 
might plead non est factum. See Chitty's Pleadings, Vol. 1, page 
483. At least, such was the practice under the old rules of plead- 
ing in England. What was the practice after the adoption of the 
new rules of pleading under the provisions of the statute 4th of 
William lY, we are unable to say. But when the statute makes 
an instrument void, or invalid, which is the same thing, doubtless 
the proper way to avoid it is to plead the statute. That is, to set 
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out the facts, and aver that the instrumeDt is void by reason of the 
statute. Such is the usual and proper defense against a note given 
for usury, gaming, etc., which are made void by the statute. See 
Ist Chitty on Pleadings, 484. And Lord Denman, an able Judge, 
in speaking of this very subject, says : " It is said, however, that 
Stamp Acts do not make a bill without a stamp void, but only for- 
bid its being received in evidence. That may be so in some cases ; 
but the nineteenth section of Statute 65, Geo. Ill, 184, expressly 
prohibits the reissuing a bill of exchange which has been paid, and 
inflicts a penalty of £50 on any person doing it. A bill issued 
contrary to such prohibition is certainly void. We think upon the 
whole that the facts may be so pleaded." 

Whilst at common law a party could not set up his own fraud or 
violation of law as a defense or protection to himself, there is no 
question that when the statute declares an instrument void for any 
reason, the defendant who is sued on such instrument may show 
the facts that make it void, although in so showing he also shows 
that he has been guilty of some crime, fraud or violation of a penal 
statute. In such case, it is the policy of the law to prevent some 
particular practice, such as usury, gaming, violation of the revenue 
law, etc. To efiFect that object more completely the law allows the 
defendant to plead and prove his own wrongful act, not so much to 
protect the defendant as to carry out the policy of the law in sup- 
pressing illegal acts. We have no doubt the defendant might 
plead and prove the want of a stamp or the proper stamps to the 
instruments sued on, if the facts as pleaded and proved made them 
invalid. 

The real question in the case is, does the omission of the proper 
stamps from promissory notes, made since the 1st of August, 1864, 
and prior to March, 1855, render such notes prima facie invalid ? 

Section 151 of the Act of June, 1864, provides that stamps of cer- 
tain denominations shall be placed on various kinds of instruments, 
but fails to provide any penalty or forfeiture for using them without 
stamps. 

Section 152 provides that instruments not properly stamped shall 
not be recorded ; that the " record " of such instruments shall be 
" utterly void, and shall not be used in evidence." 

Section 153 provides that no instrument shall be held '^ invalid 
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and of no effect " if it has stamps of the requisite amount, although 
not of the particular kind or description designated for such instru- 
ments. This section seems to have been based on the supposition 
that there was some part of the law preceding this section which 
declared instruments void which were not properly stamped. But 
we can find nothing of the kind. We are inclined to think that 
when the Revenue Bill was framed, section 151 did contain some 
provision of this sort. That would appear to have been the 
most convenient place for such provision. It would seem natural 
and orderly after providing in section 151 for unstamped instru- 
ments being void, to provide in section 152 that they should not be 
recorded; that such recordation should be invalid, and of no 
effect. 

An examination of the debates on this bill in the " Congressional 
Globe " shows that there was a great variety of opinions as to the 
best method of enforcing the Stamp Act duties. Some thought the 
law could only be properly enforced by making all instruments ab- 
solutely void that were not properly stamped when issued. Others, 
that such instruments should be invalid until properly stamped. 
Some were for allowing the parties to the instrument to cure the 
invalidity by attaching the proper stamps at*any time subsequent 
to the making and delivery of them. Others, again, thought that 
if the stamps were not put on at the time of the execution of the 
instrument by the proper parties, they should only afterward be 
attached by a revenue officer : the parties wishing the stamps at- 
tached by the officer to pay for stamps, and a penalty of fifty dollars 
beyond the value of the stamps, unless he could satisfy the collect- 
or that the stamps were innocently left off at the time the instru- 
ment was executed, in which case the penalty might be remitted. 
But we believe that none thought the instrument ought to be avsdl- 
able to the party holding it until it was properly stamped. Mem- 
bers having these conflicting views, a great many amendments were 
offered on this subject. Sometimes it was amendment to one sec- 
tion, and sometimes to another. 

So far as we can see, the result of the various amendments has 
been to leave the law without any clause declaring instruments 
shall be invalid or void by reason of their not having stamps at- 
tached to them, except so far as they are declared void in section 
158, which we shall now notice. 
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Section 158 provides that if any person shall issue any note, bill, 
etc., without the proper stamps, " with intent to evade t?ie provisions 
of this Act^ [he] shall for any such oflFense forfeit the sum of two 
hundred dollars, and such instrument, document, etc., * * * 
shall be deemed invalid, and of no efiFect.*' 

Here, then, is a clear provision that instruments issued with in- 
tent to evade the lawy shall be invalid ; but there is a total absence 
of any provision making them invalid unless they were issued with 
such intent. K, then, no instrument is to be held void and inopera- 
tive except those ofiFof which the stamps were left, with intent to evade 
the law^ it appears to us the defendant in this case could not 
set up any defense founded on the want of the proper stamps, with- 
out pleading that such stamps were omitted with intent to evade the 
Stamp Act. For this reason, we think the defendant's answer is 
insufficient. The facts found by the Court are likewise insufficient 
to justify a judgment for the defendant. 

We are aware that in coming to this conclusion we are making a 
decision which renders the Revenue Law of 1864, so far as it re-* 
lates to stamp duties, almost a dead letter. We are in effect hold- 
ing that there is no adequate penalty for the violation of the law ; 
but, if Congress has omitted to insert in the law any provision 
which would enforce obedience, it is not in the power of Courts to 
supply it. We can only enforce the law as we find it, not as we 
suppose Congress may have intended to make it. 

In March, 1865, Congress passed an Act amending the 158th 
section, and providing the means of making instruments valid which 
were not properly stamped when issued. These amendments provide 
that any one having an interest in an instrument issued without the 
proper stamp, may have it stamped by paying for the necessary 
stamps, (and in some cases interest on the amount of the stamps) 
and paying, in addition thereto, the penalty of fifty dollars. Thb 
may be done without inquiry as to whether the stamps were or 
were not left off the instrument when issued, with intent to evade 
the statute. If the party wishing the stamps attached makes ap- 
plication before the expiration of one year from the issuance of the 
instrument, and can prove to the satisfaction of the proper officer 
that they were not left off with intent to evade the law, then the 
proper stamps may be attached without the payment of the penaky , 
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Taking the section as it is amended by the Act of March, 1865, 
and it seems clear that Congress intended not only that all instru- 
ments requiring stamps should be held invalid when the stamps were 
omitted with intent to evade the law, but that in all cases where 
there was such an omission, it should be held and presumed that 
it was with intent to evade the law, until that presumption was re- 
butted by having the proper stamps attached in the manner pointed 
out by the Stamp Act. When the stamps are properly attached 
by a Revenue Collector, the whole question is settled. In other 
words, Congress has established the only tribunal before which the 
question can be tried as to whether the stamps were or were not 
innocently left oflf. We should probably hold that, under the 
amended law of March, 1865, that if on the tridl of the cause, the 
instrument did not have the proper stamp, it should be held void. 
But this note was given long before the amendment was passed, 
and that amendment cannot be held to have such a retrospective 
action as to make a note invalid which was not so when executed 
and delivered. 

The case must be reversed, and a new trial awarded ; and it is 
so ordered. 
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In cases of doubtful construction, the debates of a Legislative body may be re- 
sorted to, to determine the meaning of a law. But this only in cases where 
the language of the law is so ambiguous as not clearly to show the meaning 
intended to be conveyed. 

In interpreting doubtful statutes, the primary object is to ascertain the intent 
of the Legislature. 

This intent is to be gathered, first, from the language of the statute, next from 
the mischiefs intended to be suppressed, or benefits to be attained. 

If one clause of a statute is ambiguous, the whole Act is to be examined to 
explain or remove that ambiguity. 

Considering the form in which the 1 58th section of the Stamp Act passed the 
Lower House of Congress ; the amendment and proviso added thereto in the 
Senate ; the effect which that amendment was admitted to have, both by its 
friends and opponents; the subsequent amendments of the law by an Act 
which gives a legislative interpretation to that section; and the general 
object and intention of the law — it seems more reasonable to construe the 
terms " such instrument" in the latter part of that section as referring to all 

s 
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unstamped instruments, rather than as being confined to those which were 
left unstamped with a fraudulent intent to evade the revenae. 
The former opinion of this Court on this' point is held erroneous, and it is 
held that notes issued under the Act of Jane 3d, 1864, not properly stamped, 
were void. 

Opinion upon re-hearing, by Brosnan, J., full Bench concurring. 

A re-hearing was granted in this case, because the Court was 
not entirely satisfied as to the correctness of its former decision. 
We hoped that on a re-argument some more convincing reasons 
might be presented, calculated either to confirm the opinion here- 
tofore expressed, or enable us to reach some other satisfactory con- 
clusion. 

The only question involved is one of statutory construction, 
arising out of the Act of Congress entitled " An Act to provide 
Internal Revenue to support the Government to pay interest on the 
Public Debt," etc., etc., approved June 30th, 1864. 

The only point particularly urged on the re-hearing by the re- 
spondent was, that the debates in the Senate of the United States 
upon the passage of the Act showed clearly that the Senators gave 
to the law an interpretation different from that placed on it by this 
Court. And it must be confessed that so far as the intention of 
the Senate is to be gathered from the debates in that body, the re- 
spondent has successfully established his proposition. In case of . 
doubt, and also where a statute will bear opposite meanings, either 
from inaptness of phraseology or an ungrammatical collocation of 
its several clauses, it is very usual to resort to the discussions of the 
legislators on the disputed point, with a view to the ascertainment 
of their intention. This is authorized and legitimate both in the 
interpretation of statutes and constitutions. Nevertheless, we 
think that Courts are not accustomed to give controlling weight to 
the views of legislators expressed in debate upon the point under 
discussion. Most certamly not whenever the language of the 
statute is so clear and explicit as that a fair, rational, and pertinent 
meaning can be derived from the terms used. It is not denied 
that the intention of the law-makers is first to be sought, but that 
is to be spelled out from the words they employ as the medium to 
express and convey their meaning. And although it be established 
doctrine at the present day that the right and duty to expound 
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doubtful and ambiguous provisions of statutes devolve upon the 
judiciary, yet so important a subject is not committed to the arbi- 
trary discretion of Courts or Judges. There are certain established 
rules of interpretation by which Courts are governed. We will 
apply some of these to the discovery of the fact or truth which we 
aim to grasp in the case under consideration. 

When a statute is of a doubtful meaning, the first thing is to 
ascertain the intention of the Legislature that framed the Act ; 
next, the course to be pursued to compass that result. 

The intention of the Legislature must be found, if possible, 
within the statute itself — that is, in the words which the Legislature 
has employed. Outside of the statute, we are to consider the mis- 
chiefs it was intended to suppress ; or, as the case may be, the 
object or benefits to be thereby attained. • 

Another well-settled rule is, that where a cause of doubt exists, 
although it attaches only to a particular word or clause, the whole 
statute is to be taken together, and so examined as to arrive at the 
intent, if possible. 

With these rules in view, we proceed to inquire into the object 
of the statute under examination, and whether it does not contsdn 
within its terms and parts intrinsic and satisfactory evidence of the 
intention of the framers of the law. 

The question of doubt arises on the construction of the 158th 
section of the Act, which reads : 

" That any person or persons who shall make, sign, or issue, or 
who shall cause to be made, signed, or issued, any instrument, 
document, or paper of any kind or description whatsoever, or shall 
accept or pay, or cause to be accepted or paid, any bill of exchange, 
draft, or order, or promissory note, for the payment of money, 
without the same being duly stamped, or having thereupon an 
adhesive stamp for denoting the duty chargeable thereon, with in- 
tent to evade the provisions of this Act, shall, for every such 
offense, forfeit the sum of two hundred dollars." 

In this shape the section passed the House. In the Senate, Mr. 
Fessenden proposed to add the following amendment to it : 

" And such instrument, document or paper, bill, draft, order, or 
note shall be deemed invalid, and of no effect." 

In the discussion that arose upon this amendment it was assumed, 
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rather expressly conceded, by all the Senators who spoke to the 
qaestion, that the effect of the amendment wonld be to make void 
all instruments requiring a stamp that were not stamped when 
executed. This fact or result, we say, was conceded by all the 
Senators who expressed opinions on the subject, whether they 
spoke in favor of or against the amendment, and whether the stamp 
was omitted through neglect, mistake, or inadvertence. 

To obviate this harsh result, Senator Hendricks of Indiana 
offered a further amendment, so much of which as is necessary for 
the purposes of the argument is in the following words : 

" Unless subsequently duly stamped, which may be done by the 
holder or other person interested therein, if the proper party re- 
fuses or is unable to do so." 

The amendment of Mr. Hendricks was debated by himself and 
Senators Fessenden and Reverdy Johnson, and they all again ad- 
mitted that without the amendment of Hendricks, the effect of Mr. 
Fessenden's amendment would be to invalidate all instruments not 
properly stamped, irrespective of the inquiry or question whether 
the stamp was omitted innocently or negligently, or with intent to 
defraud the revenue. 

The amendment of Senator Hendricks was rejected, and upon 
motion of Senator CoUamer, the following proviso was annexed to 
the section : 

" Provided, That the title of a purchaser of land by a deed duly 
stamped shall not be defeated or affected by the want of a proper 
stamp on any deed conveying said land by any person from, through 
or under whom his grantor claims or holds title." 

In this shape, and with this understanding of its effect by Sena- 
tors, so far as we have any evidence, the section under considera- 
tion (section 158) passed the Senate ; and in the identical words 
incorporated therein by the Senate we find it a law approved. 

Thus far, then, the opinions of the law-makers furnish a key 
to a correct interpretation, which is but another word to express 
their intention, respecting this particular enactment. Yet, as we 
have before said, these considerations, though necessarily of weight 
in reaching an enlightened judgment, ought not, and will not, con- 
trol the Court, if the express terms of the Act explicitly declare a 
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different meaning or conclusion from that which these Senatorial 
opinions indicate. 

In our former opinion we interpreted the words " such instru- 
ments '* as meamng instruments left unstamped with intent to evade 
the provisions of the law. Though we make no pretensions of being 
formidable grammarians, we do not hesitate to say that, in view of 
the arrangement and connection of the clauses of the section par- 
ticularly under review, and the terms employed, the words " such 
instrument " may be held to relate to instruments left unstamped 
with a fraudulent intent. The former opinion hinged upon that 
construction, and that, too, we repeat, without any strain of the 
language used. But upon further assiduous examination and re- 
flection, we incline to the belief that the Court erred. That such 
interpretation, though supported by grammatical rules, was too 
narrow and restrictive, and was calculated to defeat, in a great 
measure, the object of the law as being opposed to the express in- 
tention of the framers. The law was designed to raise revenue to 
support the Government and pay the interest on the public debt. 
This, mcontrovertibly, was its main object and use. This object, 
it must be presumed, was ever present to the minds of the members 
of Congress, and imparted color and direction to their deliberations 
and actions while they had the subject matter under advisement. 
The exigencies of the times, as is a matter of historical and painful 
recollection to all good citizens, required that the contributions of 
all who claimed the protection of the Government should be as 
bounteous as their means would justify and the necessities of the 
national exchequer would demand. The Congress of the United 
States, if actuated by a throb of patriotic emotion, which is not 
questionable, could not be, was not indifferent to this conjiition of 
affairs. Impressed by these influences and considerations, they 
passed the law, from the bowels of which we seek to eviscerate its 
meaning. JEviseeribus actus. What is its true meaning ? By ap- 
plying the words " such instrument " to those instruments from 
which are evasively or fraudulently omitted the required stamps, 
you leave all dependent upon the recovery of the penalty of two 
hundred dollars. But it must be a fact patent to all reflecting 
minds that no penalty regarding revenue stamp duties will protect 
the revenue. Nobody is interested to enforce the penalty, and in 
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one case in one hundred where an in&action of the law was com- 
mitted the penaltj woold not he recovered. Suppose the law were 
that the instroment coold not he used (sued upon, if you please) 
until stamped, let us consider how manj thousands of instruments 
that require a revenue stamp would nerer come into a Court of 
justice. To this extent the revenue is lost The oldest lawyer, 
perhaps, has not had two suits upon bank checks, yet they are 
drawn by tens of Uiousands daily. So of notes. 

Suppose the penalty alone was enforceable, who shall determine 
the question of fraudulent intent ? How can it be proved ? How 
or when shall it be determined ? How many cases of the kind will 
ever be tried ? But, again, if the instrument should pass unstamped 
through the hands of several parties, who of them or how many of 
them shall you sue to recover the penalty ? Shall it be one, or two, 
or more penalties, commensurate with the numbers of persons through 
whose hands the instrument has commercially passed ? In &ct, 
this amendment of Senator Fessenden was inserted ex indiutria 
from abundance of caution, to secure a larger revenue ; and there 
la no hardship in it, after all. Every man is bound to know the 
law in other matters as well as in this. Its object was to stimulate 
vi^lance and attention, and thereby increase the revenue. With- 
out it, the amount of revenue from that source would be nominal. 
With it, millions would flow into the National Treasury. In short, 
the construction placed upon the Act by appellant's counsel would 
effectually defeat the object of the law. 

But we proceed to a closer scrutiny of the language of the Stat- 
ute, and to a comparison of its several parts, to see if we cannot, 
find in its very terms a meaning corresponding with the opinions of 
Senators, and with the views foreshadQwed in the language above 
expressed. 

Section 158 will warrant the following interpretation. It con- 
tains three propositions : 

The first, that which it transported in its passage from the House 
into the Senate, to wit : That the penalty only should be visited 
upon the omission to attach the stamp to the instrument, document, 
or paper. 

Secondly, an independent proposition, to wit : The amendment of 
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Mr. Fessenden, superadded to the penalty, for the more certainly 
securing the greater revenue. 

Thirdly^ the proviso of Senator Collamer. 

Speaking for myself, I am inclined to the belief that, without the 
amendment of Senator Fessenden, all such instruments as are de- 
scribed in section 158, if unstamped, would be void, if the intent to 
defeat the provisions of the Act were prov^ed, and there was no 
saving clause in the Statute to obviate that result. And this from 
the fact that such an instrument stands in antagonism to the policy 
of public law. But I express no decided opinion upon this point, 
because I have not taken time to examine it, and I do not deem it 
necessary to the decision of the case before the Court. The words 
'^ such instruments " I hold may relate, and in this instance do re- 
late, to all instruments not stamped, mentioned in the section, no 
matter from what cause the stamp may have been omitted. This 
construction harmonizes not only with the understanding of the law- 
makers, but also with the proviso of Senator Collamer, and with 
other sections of the Act. The proviso of Mr. Collamer was in- 
tended to save an innocent hona fide grantee, who had himself per- 
sonally complied with the law. To make " assurance doubly sure,*' 
the honorable Senator intended that the innocent grantee should not 
be divested of his title because of the fraud or delinquency of any 
one of his predecessors in the course of transferring the title. But 
if all unstamped instruments were not intended to be held void, the 
proviso would seem to be unnecessary. For I hold that a man is 
not chargeable with the consequences of a fraud unless he partici- 
pates in some way in its concoction or perpetration. 

But let us refer to other sections of the Statute, because we are 
bound, in expounding a statute, to give every part of it effect, if 
possible, and to construe one part of the legislative enactment by 
the light we derive from other parts. 

In section 152 of the Act under consideration, it is made unlawful 
to record any instrument, document, or paper required by law to 
be stamped, unless a stamp of the proper amount shall be affixed. 
And the record of such instrument not having the proper stamp or 
stamps, shall be utterly void, and shall not be used in evidence. 

Again, section 153 of the same Act ordains : " That no instru- 
ment, document, writing or paper of any description, required by 
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law to be stamped, shall be deemed or held invalid and of no effect 
for the want of the particular kind or description of stamp desig- 
nated for and denoting the duty charged on any such instrument, 
document, writing, or paper ; provided, a legal stamp or stamps 
denoting a duty of equal amount, shall have been duly affixed and 
used thereon." There is a proviso we need not quote. 

After reading these sections of the Act, independently of the views 
and opinions of the legislators heretofore stated, can it be reasonably 
claimed that this law does not make all instruments described in it 
void unless legally stamped, or unless, as provided for in section 153, 
they bear a stamp denoting a duty of equal amount to the stamp 
specifically prescribed for use on each particular instrument ? If 
so, the sections contradict one the other. Take it that all the in- 
struments mentioned in section 158, if unstamped, are invalid, and 
these sections are in perfect harmony and unison. Why shall the 
record of an instrument be held " utterly void," as declared in sec- 
tion 152, if the instrument be unstamped, and the instrument itself 
not be equally void ? Why shall an unstamped instrument " be held 
invalid and of no effect," as denounced in section 153, if the same 
instrument be held valid under section 168 of the same Act, as con- 
tended for by the appellant's counsel ? Such a construction would 
make the statute incongruous and contradictory. 

Again, the Act was not to take effect until the first day of 
August following. This was certainly intended to apprise parties, 
to familiarize the public with the law, so that they may guard against 
itB operation and effect. Furthermore, the Act saved all unstamped 
instruments previously executed and delivered, as will be seen by 
reference to Section 163. That section, among other things, con- 
tains the following proviso : " That no instrument, document, or 
paper, made, signed, or issued prior to the passage of this Act, 
without being duly stamped, or having thereon an adhesive stamp or 
stamps to denote the duty imposed thereon, shall for that cause, if 
the stamp or stamps required shall be subsequently affixed, be deemed 
invalid and of no effect." 

We think the inference legitimately deducible from this legislation 
is, that Congress intended that all unstamped instruments executed 
after the Act of 1864 should take effect, no matter with what intent, 
or from what cause, the legal and requisite stamp or stamps may 
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have been omitted, should be invalid and of no effect. Hence, we 
conclude that the Act upon its face manifestly indicates the intention 
of its framers. 

There seems to be no question that the Congress of 1865 under- 
stood the Act of 1864 as we now read it. On the tiiird day of 
March, 1865, an Act was passed amendatory of the A(rt of June 
30, 1864. The Act of 1865 amended section 158 of the law of 

1864 so as to reduce the penalty to fifty dollars, and annexed to 
section 158 provisos by which unstamped instruments may be made 
valid. This is forcible evidence of the fact that the Congress of 

1865 understood the Act of 1864, as Senator Fessenden and his 
associate Senators understood it, namely : that it annulled all instru- 
ments not legally stamped made during the time the Act was in force. 
Vide Act of Congress passed March 3d, 1 865, section 158. And we 
are authorized to resort to this subsequent legislation as one of the 
means outside of the statute to arrive at its true intent and meaning. 
If it can be gathered from a subsequent statute, in pari materia^ 
what meaning the Legislature attached to the words of a former 
statute, this will amount to a legislative declaration of its meaning, 
and is entitled to great weight in the construction of the first statute. 
Morris v. Mellin, 6 Barn. an(f;C. 446 et seq. 

Rnally, though there may be doubt as to the meaning and appli- 
cation of some word or clause in a statute, yet if the intention of 
its framers be apparent, that intention must control the construction 
of the Act. Under this rule it results that statutes are very often 
construed against their letter ; that words are sometimes expunged, 
other words supplied, to carry out the object of the law. The 
books teem with instances of this character. We hold the following 
propositions to be well-settled and estabUshed law : 

Where the words of a statute are obscure or doubtful, the intention 
of the Legislature is to be resorted to in order to discover their 
meaning. A thing within the intention is as much within the stat- 
ute as if it were within the letter ; and a thing within the letter is 
not within the statute if contrary to the intention of it. 

So, again, such construction ought to be given as will not suffer 
the statute to be eluded. People ex rel, etc. v. U. Ins. Co.^ 15 J. 
R. 358, 380; 3 Cow. R. 89; 21 Wend. 211 ; 13 Mass. 518; 8 
Pick. 516 ; Henry v. mson, 17 Ver. 479. 
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After an earnest effort to reach the truth, and, therefore, a just 
judgment in this case, in view of the terms of the statute under ex- 
amination, as well as the manifest object of it, and the legal rules 
established for the interpretation of laws, we have become satisfied 
that the Court reached an erroneous conclusion in its former opin- 
ion. Having thus determined, though exceedingly reluctant to 
declare the instruments set out m the complaint void under the law, 
we cannot hesitate to reverse our former ruling in obedience to our 
clear conviction. 

Our first decision is accordingly set aside, and the judgment of 
the District Court will stand afiSrmed. 



JASPER N. KELLIP, Administrator of JAMES M. KILLIP, 
Appellant, v. THE EMPIRE MILL CO., Respondent. 

When notice of intention to move for new trial is served within two days after 
judgment, and followed up by statement, &c., as the statute prescribes, the 
Court retains jurisdiction of the case so far as to be able to dispose properly 
of the motion for new trial, although the Court may have adjourned for the 
term between the day judgment was rendered and the filing of notice without 
making any order continuing the jurisdiction over the case. 

But if the term expires, and no notice of intention to move for new trial is filed 
within the statutory time, then the Court loses jurisdiction of the case. 

A mere verbal notice, given out of Court in conversation with counsel of the 
successful party, that a new trial will be moved for, is not sufficient. It must 
be in writing, or in open Court, and a minute made of it. 

The facts in this case do not show any waiver of service of the notice. 

It is not the duty of counsel to inform their opponents that they are about to 
omit some steps in the proper management of their side of the case. 

The Court, having lost jurisdiction of the case by the lapse of time, and the 
failure of respondent to file notice of intention to move for new trial within 
two days after judgment, could not restore its jurisdiction by an order allow- 
ing the notice to be filed nunc pro tunc as of a former day. 

Could the Court have made such an order even during the continuance of the 
term at which the judgment was rendered ? Quere. 

A revenue stamp may be affixed to the notice of appeal even after motion to 
dismiss. When affixed, it renders notice operative from the time of filing. 

The appeal here was properly taken from the order granting a new trial, rather 
than from the order allowing notice to be filed nunc pro tunc. 

It is not necessary to appeal from a void order which can have no operation or 
effect. 
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Extending the time for making statement, under the circumstances of this case, 

cannot be construed as a waiver of notice of intention to move for new trial. 
The sixty-eighth section of the Practice Act does not provide for the granting 

of such relief as was attempted to be granted by this nunc pro tunc order. 
A Court of Chancery may relieve from a judgment at law, after the law Court 

has lost all jurisdiction. 
But it must be upon a bill filed in a proper case. This equitable relief cannot 

be granted on motion. 

Appeal from the Dbfcrict Court of the First Judicial District, 
Hon. Richard S. Mesige, presiding. 

The facts are stated m the opinion. 

Ibd Bobimonj for Appellant, made the following points : 

First — The Court had no power to set aside the verdict and its 
judgment after the adjournment of the term. (^Baldmn v. Kra- 
mer, 2 Cal. 683 ; Morrison v. Dapman, 3 Cal. 255 ; Shaw v. 
McGregor, 8 Cal. 621; Eobb v. Bobb, 6 Cal. .22; Suydany. 
Pitcher, 4 Cal. 281 ; Castro v. Bichardson, 25 Cal. 49.) 

Second — It is not competent for a Court to supply the deficient 
acts of parties by an order nunc pro tunc. This order is only to 
supply errors, oversights, or omissions of the Court. ( Gh'ay v. 
Brignardelh, 1 Wallace's Reports U. S. S. C. 627 ; De Castro 
V. Richardson, 25 Cal. 49 ; Eegeler v. Eenchell, 27 Cal. 492.) 

Third — The Practice Act, section one hundred and ninety-five, 
provides the modes and conditions on which a new trial can be had, 
and this provision, like every other regulation of that Act, is ex- 
clusive. (^Hamilton v. Smith, 21 Cal. 134.) The injunction of 
that Act is, that a party wishing to move for a new trial must — 
first, give notice of his intention to the opposite party ; second, he 
must, after notice has been given, file and serve a statement of 
facts ; third, after he has given the notice and served his state- 
ment, he is then entitled to make his motion. (Jenkins v. Frink, 
27 Cal. 338, 339.) 

In California, without exception, they have held that an omission 
to comply with the provisions of the Act in any one of the particu- 
lars is a waiver or loss of the right to move for a new trial. (^Cany 
V. Silverthorne, 9 Cal. 67 ; Mahoney v. Caperton, 15 Cal. 313 ; 
Allen V. mil, 16 Cal. 113 ; Munch v. Williamson, 24 Cal. 169 ; 
Easterby v. Larco, 24 Cal. 179 ; Bear River Co. v. Boles, 24 
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Cal. 354 ; Flateau v. Lubeck, 24 Cal. 364 : Be Castro v. Richard- 
souj 25 Cal. 49 ; HUsassar v. Hunter , 26 Cal. 279 ; Heyeler v. 
HenckeU, 27 Cal. 495 ; also the case of Bowe y. BaceUagupe^ 
which is not reported.) 

L. Aldrich and C. J, Hillyer^ for Respondent, made the follow- 
ing points : 

First — The appeal should be dismissed for want of a stamp on no- 
tice of appeal. (Statutes of 1865, pages 127, 132, and 323.) 

Second — This Court cannot reverse the order allowing notice of 
intention to move for a new trial to be filed " nunc pro tunc^^^ be- 
cause it is a special order, made after final judgment, and should 
have been directly appealed from. (Statutes 1861, p. 363, § 285 ; 
Statutes 1861, p. 302, § 281 ; Emly 8f Hastings v. Hastings, 3 
Cal. 341 ; Crilman v. Contra Costa County^ 8 Cal. 52.) 

Third — The provision of the statute requiring a notice of inten- 
tion to be given of the motion for a new trial does not require that 
the notice should be in writing. (Statutes 1861, p. 346, § 195.) 

Fourth — The object of the notice of intention to move for a new 
trial was accomplished. The motion itself, and the grounds on 
which it is based, are the essential parts of the proceeding, the 
notice being intended merely to advise the adverse party of the 
proceeding and to bring him into Court. (^McLeran v. Shartzer, 
6 Cal. 70 ; Williams et als. v. Grregory, 9 Cal. 76.) 

Fifth — It appears in the case that the failure to serve a written 
notice of intention to move for a new trial was the result of mis- 
take, inadvertence, or excusable neglect, and the Court had the . 
right to relieve respondent by ordering that the notice might be 
filed nunc pro tunc. (Statutes 1861, p. 324, § 68.) 

Opinion by Beatty, J., Lewis, C. J., concurring. 

The plaintiflF in this case brought an action, in the nature of an 
action of ejectment for an undivided interest in a certain piece of 
mining ground. The plaintiff" claimed to derive his title from a 
deed executed by one Clark to J. M. Calip. 

The defendants claimed to derive tide from the same Clark, and 
averred that when the deed was made by Clark, the name of J. M. 
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Killip or Calip was inserted therein by mistake ; that it should 
have been made to one Rice, from whom defendants derived title. 
Defendants made their answer in the form of a cross complaint, and 
demanded a reformation of the deed from Clark, so that the name 
of Rice should be inserted in lieu of J. M. Calip. This cross com- 
plaint of defendant seems to have been first disposed of by the 
Court refusing to reform the deed. After this determination of the 
case by the Judge acting in the capacity of chancellor, the case in 
ejectment was submitted to the jury, and they rendered a verdict 
in favor of plaintiff, and a judgment was therein entered. Subse- 
quently, the Court below made an order granting a new trial, and 
from that order an appeal was taken to this Court. 

The appellant contends that this case cannot be heard on its 
merits, for the reason that no motion for new trial was made during 
the term at which the judgment was rendered, nor any order made 
during the term extending the time for making such motion or con- 
tinuing the jurisdiction of the Court over the case. 

And for further reason, that no notice of intention to move for 
a new trial was given within the time prescribed by statute. The 
facte on which these propositions are based are as follows : 

The verdict of the jury was rendered, and the judgment entered, 
on the first day of March, 1865. On that day the Court was 
adjourned for the term. On the second day of March, 1865, one 
of the counsel for respondent, A. W. Baldwin, Esq., prepared a 
notice of intention to move for a new trial to be served on the 
opposite counsel, but by some oversight this notice never was 
served. After the verdict and judgment, (the affidavit of Baldwin 
says the first of March, that of Foster fixes it the third of March) 
Baldwin and Foster, one of counsel for appellante, met, and some 
conversation took place about the preparation of a statement for 
new trial. 

The version of this interview difiers slightly as given by Baldwin 
and Foster. But Baldwin, either directly or by implication, in- 
formed Foster of his intention to move for a new trial, and asked 
an extension of time to file his statement on motion for a new trial. 
Foster did not object to the extension of time, but referred Baldwin 
to Judge Bryan, an associate counsel, for the signing of any requi- 
site stipulation, as he did not desire to sign any. Bryan was then 
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applied to, and he declined to act, but referred the counsel of de- 
fendant to Judge Robinson, a third counsel for plaintiff". A written 
stipulation in these words was sent to Judge Robinson's office : 
" By stipulation in the above cause, the defendant is allowed an 
extension of fifteen days wherein to file a statement on motion for a 
new trial." 

About noon of the third day of March, Robinson brought this 
stipulation to the office of defendant's counsel, and declared he 
could, or would not sign that stipulation, but did agree to draw up 
one to suit himself, says Baldwin, and sign it. 

Robinson says he assured Baldwin he had no objection to his tak- 
ing the fifteen days, and would take no advantage of his failure to 
file statement, in less than fifteen days. But he had not been able, 
as yet, to draw a stipulation satisfactory to himself, and was afraid 
he could not. That he was afraid some inference might be drawn, 
firom signing the stipulation, prejudicial to his client's rights. These 
statements differ slightly ; but taking them both together, and it is 
evident Robinson was willing to give the time required, but unwill- 
ing to waive anything by so doing. Between the third and sixth, 
another application was made to Robinson to sign the stipulation, or 
some stipulation to extend the time, and, on his declining to do so, 
application was made to the District Judge to extend the time for 
filing the statement. This order he made on the sixth of March. 

On the 11th, for the first time, Baldwin discovered his notice of 
intention to move for a new trial had been overlooked by his clerk, 
and not served. 

Application was then made, on proper notice to the Court, for 
leave to serve this notice nunc pro tunc. In time, this order was 
made. Had the Court, under this state of facts, any jurisdiction 
over the case, and the right to grant a new trial ? 

The first point of appellant is, that the Court lost jurisdiction over 
the case by adjournment, without making any order for retaining 
the case within its jurisdiction, either for the purpose of hearing a 
motion for a new trial, or for any other purpose. The general prin- 
ciple contended for by appellant is undoubtedly correct. But, we 
think, the statute operates *to continue the jurisdiction of Courts in 
all cases where the judgment is followed by notice of intention to 
move for new trial, statement on motion, etc., made within the re- 
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spective times prescribed by statute. Certainly, under ordinary 
circumstances, if no notice of motion for new trial is made within 
two days after rendition of judgment, and the Court has, in the 
meantime, adjourned, all jurisdiction of the Court over the case 
would be gone ; the statute makes one exception : the Court may, 
within six months after the rendition of judgment, where summons 
was not served on defendant, set it aside. So, too, the Court may 
correct errors, supply defects, etc., in its judgments, where there is 
something in the records or minutes of the Court whereby to make 
the corrections or supply the defects. 

In this case, the judgment was on the first day of March and the 
adjournment on the same day. If, before the end of the third of 
March, there was no notice of intention to move for a new trial, no 
waiver of that notice, and no act which was equivalent to notice, 
then the Court lost jurisdiction of the case. 

First, was there a notice such as the statute requires ? The 
Practice Act, section 195, requires a notice of intention to move for 
a new trial to be given within two days after trial, and within five 
days thereafter the necessary statement or affidavits to be filed, etc. 
This section does not, in terms, require the notice of intention to be 
given in writing ; but the act requires each of these things to be 
done within a specified time. If the notice is not given in writing, 
as a matter of practice, it would be extremely difficult to determine, 
with certainty, the date at which such notice was given, and the re- 
sult would be a great temptation to perjury and misrepresentation 
of facts, and uncertain and unsatisfactory records. This Court 
would frequently be compelled to weigh testimony and determine 
doubtful facts, when, under a proper practice, no such doubt could 
arise. 

If, then, this were a new point, never decided by any former 
tribunal, we should hesitate long before we would hold that a mere 
verbal notice would be sufficient. More especially would we be un- 
willing to hold that a mere casual observation, not intended to 
operate as a formal notice, but merely as an introduction to another 
subject, should be held as a sufficient notice. In this case it is not 
pretended by Baldwin that his observations to Foster were intended 
to operate as a notice. When he made those remarks to Foster 
about his intention to move for a new trial, he thought his clerk had 
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already served, or would in due time serve the written notice of 
intention. Whatever he said on this subject was merely as intro- 
ductory to his request for extension of time to prepare statement on 
ipotion for new trial. It was not intended as a formal notice. But 
we are not without decisions on this subject. We think it has been 
repeatedly held that, when a statute requires a notice to be given 
in the course of any judicial proceedings, and the mode of giving it 
is not pointed out, it must be given in such way as to preserve 
some tangible evidence of a compliance with the law. Sometimes 
it has been held or intimated that such notice could not be given in 
writing. In other cases it has been held, that a notice given in 
open court, when entered on the minutes kept by the clerk, might 
be suflBcient if such minutes showed all the necessary facts, such as 
the form and date of notice, the presence of the party in 'court to 
whom the notice was given, etc. But this, we think, is as far as 
any court has gone in dispensing with a written notice. See 
Borland v. Thornton, 12 Cal. 440 ; Bear River Co. v. Boles et ah^ 
24 Cal. 354. 

Secondly : Was there any waiver by appellants to excuse the 
non-delivery or service of notice of intention to move for a new trial ? 
Usually a person waives a right in one of two ways : as by express 
declaration of intention to waive a right, or some act equally indica- 
tive of such intention; or, on the other hand, by some act or 
declaration which has induced another party to think he has waived 
his right, and induce the other party to act on that supposed waiver. 
In this latter case, the waiver is a species of estoppel. Does this 
case come within either of these classes ? When Robinson refused 
to sign the stipulation prepared for him at the office of Baldwin, 
(whether we take the version given by one or the other of those 
gentlemen) if it shows anything, it shows this : that Robinson was 
willing to give the extension of time for the preparing of a state- 
ment, if he could do so without waiving any right of his client in 
other respects ; but was determined to be very guarded in signing 
any stipulation to that effect, not to waive other rights. Certainly 
there could have been no other objection to signing the stipulation 
proffered, except the fear of its being treated as a waiver of some- 
thing else. 

Did the conduct of Robinson mduce the other side to do any 
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material thing, or refrain from doing anything necessary to preserve 
their rights ? He certainly did not induce respondents to do any 
affirmative act to change their dondition. He did not do anything 
to prevent their serving their notice of intention. Baldwin acted 
on the belief it was served, Robinson's conduct was not calculated 
to induce Baldwin to omit the making of ser\ice ; but his hesitation, 
his expressed fear of waiving some right, should have put Baldwin 
on his guard, and induced greater vigilance. He evidently saw 
Robinson conceived his client had some legal advantage, which he 
would not waive. If Baldwin had never seen Robinson still the 
notice of intention to move would never have been served. 

Their interview did not cause the paper to be covered up on the 
table of Baldwin's clerk. 

From the earnestness w^ith which the appellants argued the prop- 
osition that the Court having adjourned without making any order 
keeping the case open for motion for new trial, that it lost jurisdic- 
tion thereof at the end of the term, it would seem most probable 
that Robinson's objection to signing the stipulation about the time 
for making a statement had reference to this point. Supposing the 
Court had lost jurisdiction of the case, he did not want to invest the 
Court with any new powers by signing the papers presented to him. 

But admitting that he was aware Baldwin had not served any 
notice of intention to move for a new trial, and possibly might not do 
so if he -was not reminded of his duty in this respect, was it Robinson's 
business to remind him of his failure ? Should he, when at Bald- 
win's office at noon, on the third day of March, have said, " you 
have not yet served us with any intention to move for a new trial ?" 
Had he done so, would it not have been a gross violation of his duty 
to his own client ? We cannot think it the duty of counsel to in- 
form their opponents of any omission they are about to make in 
the management of their side of the case. 

We are clear, then, that this case is unaffected by the conduct 
or declarations of Robinson and Foster, at their several interviews 
with Baldwin. 

Leaving these acts and declarations out of view, and the simple 
question is, whether the Court, having lost jurisdiction of the case 
at the end of the third of March, that jurisdiction could be restored 
by an order allowing respondents to serve a notice in the month of 
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May, which should, under the order of Court, take effect as if it had 
been served on the third of March preceding. 

We think that the very statement of the proposition shows how it 
should have been determined. K the Court had lost jurisdiction of 
the case, the order itself was made by a tribunal having no jurisdic- 
tion, and was a nullity. If the Court could, by such an order as this, 
restore its own jurisdiction, it might, when a party brings a suit on a 
note barred by a statute of limitation, make an order that when the 
clerk filed the complaint he should file it nunc pro tuncy as of some 
former date, so as to be within the statutory time for bringing the action. 
So, too, if a party failed to file his notice of appeal within one year 
after judgment, the Court might on the same principle direct the 
clerk to datjs the filing as of some former day, so as to bring it 
within one year. The Court cannot by an order nunc pro tunc 
repeal or suspend the operation of a statute. 

In this case the whole proceeding on motion for new trial was an 
absolute nullity, for want of the service of notice of intention to 
move for a new trial within the two days limited by law. If the 
oversight in serving the notice had occurred and been discovered 
during term time, it is not necessary here to determine whether the 
Court could have relieved the party from the effect of this inadvert- 
ence or mistake. 

Respondents move to dismiss this appeal because the notice of 
appeal had no State revenue stamp upon it. The law on this sub- 
ject is not very clear, yet we think it apparent that it was not the 
intention of the Legislature to make any instrument void for want 
of a proper stamp, but simply to render them invalid and inef- 
fectual until the stamp was affixed. When the stamp is affixed, 
then the instrument is to take effect from its date. We have held 
several times on preliminary motions to dismiss appeals for want of 
stamps on notice of appeal, that the stamp might be affixed after 
motion made. We allowed that course to be pursued in this case, 
and think it the proper practice. 

There was no necessity for the appellant to appeal from the order 
allowing the notice to be filed nunc pro tunc^ for the reason that the 
order was a nullity, and could not affect them. If it had been an 
order which the Court had a right to make, and it had merely been 
a question whether that right was exercised with proper discretion, 
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the only way to review that discretion would have been by appeal 
from the order. But the order itself being a nullity, and not afifect- 
ing the rights of appellant, there was no necessity for an appeal. 
When an appeal is taken from an order granting a new trial, this 
Court must ascertain from the record whether the Court below had 
the power to make such order. 

Respondents contend that appellant verbally extended the time 
for filing statement, and thereby waived the service of notice of ap- 
peal, and refer to M, Swan v. Shulzer^ 5 Cal. 70, and Williams 
et ah V. Gregory et ah 9 Cal. 76. If those cases are authority, of 
which we have some doubt, they are very different from this. The 
conduct of respondent in each of these cases was such as to show 
he acquiesced in the omission of the notice. In the fii:3t case he 
appeared in the County Court and contested a motion for a contin- 
uance, without any objection to the suflSciency of the notice of appeal. 
In the latter case the respondent filed a counter statement, etc., 
after the statement was filed. 

Here appellant filed no counter statement, did not appear to con- 
test the motion for new trial, nor do any act to waive his rights, 
except to express his willingness that respondents might have fifteen 
instead of five days within which to file statement, and accompany- 
ing this verbal agreement was a clear mtimation that it must not be 
construed as waiving anything. When this agreement for extension 
was made, the time for serving notice had not expired. Surely if 
that agreement waived any past omission, it would hardly be con- 
strued as waiving a thing which might be done in the future, and 
ought to have been done thereafter, even if Robinson had signed the 
stipulation offered to him. 

Respondents contend that the Court was authorized to grant re- 
lief from the effects of their omission to serve notice by the provisions 
of the sixty-eighth section of the Practice Act, and they quote and 
italicise the following language in that section : " The Court may 
in furtherance of justice * * * relieve a party ^ or his legal 
representatives^ from ajtidgmentj order ^ or other proceedings taken 
against him through his mistake^ inadvertence or excusable neglect. ^^ 
The order here did not relieve respondents from any judgments, 
etc., taken against them by mistake, inadvertence or excusable 
neglect. The judgment was upon a full trial, and not as the result 
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of any omission of respondents. They do not ask to be relieved 
directly from any judgment or order against them. They ask to be 
placed by the order nunc pro tunc in a situation to take some step 
against the appellant. 

The evident object of this statute is to relieve a party from the 
effects of some judgment or order made by the Court in its regular 
proceedings ; not to give a party some affirmative right which he has 
lost by his own conduct, but in regard to which the Court has made 
no order whatever. 

We have made no examination of this case so far as the merits 
are involved. For such purpose the case is not before us. 

This is simply an appeal from an order granting a new trial, and 
the District Court had no jurisdiction of this case for such purpose. 

The order for a new trial is set aside, and the original judgment 
restored. 



JASPER N. KILLIP, Appellant, vs. EMPIRE MILL AND 
MINING CO., Respondent. 

RESPONSE TO PETITION FOR RE-HEARING. 

A Conrt of Chancery, by a proper proceeding and in a proper case, may set 
aside a judgment rendered by a Common Law Court; but relief is granted 
on the very ground that the Law Court has lost jurisdiction of the case, so 
that it cannot afford the proper remedy. 

Opinion by Beatty, J., full Bench concurring. 

In this case a petition for re-hearing has been filed, which is 
based on two grounds : 

First — That this Court erred in holding that the District Court 
had lost jurisdiction of the case before the order granting a new 
trial was made. 

Second — That a verbal notice of intention to move for a new 
trial is sufficient. 

In support of the first point, counsel lay down these proposi- 
tions : 

" 1st. That a Court will not, after the adjournment of the term, 
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correct or amend its judgments or records, except in clerical mat- 
ters or matters of form. 

" 2d. That a Court of general jurisdiction, notwithstanding the 
foregoing rule, will, on proper proceedings instituted before it, 
allow its judgments at a former term to be attacked ; will grant 
injunctions to restrain their execution; will set them aside for 
fraud ; and maintain a jurisdiction over them to inquire into the 
circumstances under which they were rendered." 

These propositions are in some sense correct, when applied to 
Courts having both common law and chancery jurisdiction. In 
other words, the equity side of the Court will, upon a proper show- 
ing in a bill filed for that purpose, set aside a judgment previously 
rendered by a Common Law Court. So, too, on a proper showing 
in a bill of review, it will set aside or amend a decree rendered at 
a former term of the same Court. But these proceedings are 
based on the express theory that the Court has lost jurisdiction of 
the former case. A Court of Chancery relieves from the effect of 
a judgment at law only because the Law Court has lost jurisdiction, 
and cannot afford the relief sought. This was not a proceeding in 
a distinct case in equity, but a proceeding in the Law Court, which 
had lost jurisdiction of the case — or, rather, lost jurisdiction over 
the judgment. Even after judgment and term expired, the Court, 
for certain purposes, retains jurisdiction. It has jurisdiction to con- 
trol the execution and subsequent proceedings, but no jurisdiction 
to alter or control the judgment, except in certain specified cases, 
when the statutes give such jurisdiction. 

We are satisfied, as before held, that the Court, before it made 
the order for filing a notice nunc pro tunc, had lost all jurisdiction 
over the case for this purpose. 

In relation to the second point, counsel argue that the two 
authorities cited in support of the proposition that a verbal notice 
of intention to move for a new trial is insufficient, ought not to be 
relied on as authoritative on that point. 

In relation to case cited from 12 Cal. 440, it is contended that 
it should not be held as good authority, because counsel for appel- 
lant in that case makes an erroneous quotation from the Practice 
Act, which may have misled the Court. 

We do not think that counsel in the case of Borland v. Thorn- 
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ton assumed to quote section 517, but merely stated in their points 
what they assumed to be the operation and effect of the statute. 
We are satisfied, from the language used by Judge field, that he 
was not misled in the matter. He says in his opinion : *-^ Where 
the statute speaks of notice it means written notice, or notice in 
open court, of which a minute is made by the Clerk." When the 
Judge wrote this opinion he must have been fully aware the statute 
spoke of " notice " generally, for if the statute had read " writ- 
ten notice," there certdnly would have been no necessity for saying 
" vnitten notice means teritten notice." It is clear that it was the 
opinion of the Judge who wrote that opinion, that where a statute 
requires a ^^ notice " to be given in judicial proceedings, it shall be 
held to mean either a written notice or one given in open court 
and entered on the minutes of the Court. 

Counsel contend that the case in 24 Cal. is not a reliable au- 
thority, for the reason that the same Judge who says : '' The law 
provides that notice of a motion for a new trial shall be given, and 
the notice intended is a written notice," afterward says : " At 
best, it is a doubtful question." 

True, the Judge who rendered that opinion says it is " a doubt- 
ful question " whether a notice given in open Court, and entered 
on the minutes of the Court by the Clerk, might not be as effectual 
as a written notice. But the Judge never expressed a doubt about 
the effect of a mere verbal notice. Upon that subject he expressed 
no doubt. He was satisfied such notice would be insufficient. This 
Court agrees with the learned Judge who rendered that opinion, 
fully. The verbal notice is insufficient. The other is a doubtful 
question, and we have not decided it. 

The re-hearing is denied. 
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THOMAS McCLUSKY, Respondent, v. ADAM GER- 

HAUSER, Appellant. i iJJ 

The plaintiff in an action against the maker of a promissory note, may show 
that the note sued on is in the possession of defendant, although that fact is 
not alleged in the complaint. 

If the plaintiff is the owner of a promissory note, he has a right of action 
notwithstanding the defendant may he in possession thereof. 

The plaintiff's want of possession changes the character of the proof to be intro- 
duced, but not the character of the pleadings. 

A party need not plead the loss of an instrument to be allowed to intro- 
duce secondary evidence of its contents. It is only necessary to prove such 
loss on trial. 

The rule of pleaaing is different where a negotiable note properly indorsed is 
lost. There it has been held the owner of the lost note, must of necessity 
resort to a Court of Chancery, because an innocent party coming into posses- 
sion of the note in regular course of business, would be in a condition to 
maintain an action at law, rather than the one who lost it. If resort is had 
to a Court of Chancery, the facts giving chancery jurisdiction must be stated. 

When a note sued on is in possession of defendant, the remedy is at law. 

Upon notice to defendant who is in possession of note sued on, to produce the 
same, and failure on his part, plaintiff may prove contents. 

When a party applies for a new trial on the ground of surprise, he must show 
that he has evidence, which, if introduced on a second trial, will probably 
change the result ; or at least has evidence tending to rebut the point made 
by the other side which he complains of as a matter of surprise. 

A defective finding of facts is not a ground for reversing a judgment when 
that defect is not noticed or complained of in the Court below. 

Appeal from an order reftising a new trial in the District Court 
of the First Judicial District, Storey County, Hon. Caleb Bdr- 
BANK presiding. 

This was an action on a promissory note for $1500 and for $800 
loaned without note. The note was alleged to have been executed 
in April, 1864, and the money loaned without note in May, 1864. 

The answer denied the execution of the note and the borrowing 
of the money. On trial, it appeared that in January, 1864, plwntiflF 
had loaned defendant $5000, on mortgage. During that year, as 
appears by some evidence in the case, various payments had been 
made to plaintiff, and on receiving a payment from defendant, and 
a promise that another one should be made in a few days, plaintiff 
surrendered the $1500 note. 
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Subsequently the pidntiff foreclosed his $5000 mortgage, and 
defendant obtained a credit on that mortgage for all the payments 
he had made, or at least all he could prove. 

The plaintiff then brought suit on the 81500 note, and the $800 
loaned on account. The plaintiff admitted that he had treated the 
payments made as credits on the note and the $800, but after they 
were claimed and allowed as credits on the mortgage, he then sued 
for the full amount of the other claims. The defendant claimed on 
lus motion for a new trial that he was taken by surprise when the 
plaintiff gave him notice to produce the note, and then proved the 
contents of a note said to have been delivered to him. That, from 
the proceedings, he supposed plaintiff had in his possession a note 
which he would attempt to show was executed by defendant. That 
the only issue he expected to meet was one as to the genuineness of 
the note. 

The plaintiff's testimony showed the note was executed in the 
City of Virginia, about the 20th of April, 1864. The defendant, 
in his affidavits for new trial, showed that he left Virginia City early 
in the morning of the 20th of April, and did not return until after 
night. 

Pitzer ^ Keyset^ for Appellant. 

A new trial should have been granted on the ground of surprise. 
From the form of the complaint, the defendant could not have antic- 
ipated the evidence which was introduced in regard to the note. 
On this point they cite the following authorities: Graham and 
Waterman on New Trials, 874, 876, 952, 962, 1002 ; 16 Cal. 87 ; 
•l5Cal. 502; 19 CaJ. 36. 

Second. The new trial should have been granted on the ground 
of newly discovered evidence. 

That evidence was not discovered until after trial, and defendant 
being left in the dark as to the real issue, had no inducement before 
trial to look up such testimony. 

The evidence is so material, that if heard it might probably pro- 
duce a different result. 

Gray vs. Harrison^ Nevada Reports, 502. 

The evidence is not cumulative. Lastly, we produce the affidavits 
of the intended witnesses as to what they can prove. 
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The new trial should have been granted on the ground of insuf- 
ficiency of evidence to support the verdict. 

The Court erred in not finding that the judgment in the mort- 
gage suit was a bar to this action. 

The Court erred in allowing plaintiff to introduce testimony in 
regard to a note which plaintiff could not produce, and had not al- 
leged in the complaint to be lost. 

(7. J. Larmng and Campbell ^ Seely filed a brief for Respond- 
ent, reviewing the testimony in the case. 

Opinion by Lewis, C. J., full Bench concurring. 

The first question naturally presented upon the record m this 
cause arises upon the admission of evidence at the trial to prove 
that the note sued on was in the possession of the defend&nt at the 
time of the trial, the appellant claiming that, as there was no alle- 
gation of that fact in the complaint, no e^ddence could properly be 
introduced to establish it. In this he is clearly in error. 

Such an allegation would have been entirely unnecessary. The 
gist of the action is the ownership of the note, and not its posses- 
sion. Though it be in the defendant's possession, if the plaintiff be 
the owner, his right of action is as perfect as if it were in his own 
possession ; and unless the defendant deny its execution it would 
be unnecessary to introduce it in evidence at the trial. K the 
right of action would be complete and perfect in the plaintiff, not- 
withstanding the note be in the possession of the defendant, we see 
no necessity for an allegation of that fact in the complaint. In 
pleading, it is only necessary to allege those facts which constitute 
the plaintiff's cause of action, or the defendant's ground of defense. 
In an action upon a promissory note, the fact that it is in the pos- 
session of the defendant is in no wise material to the plaintiff's 
right of recovery. 

It merely changes the character of the evidence which he will 
have to produce to establish the execution of the instrument. 

If it be in his own possession, the note itself is the best evidence, 
and he would be required to produce it ; but if it be in the defend- 
ant's possession, and he fidls to produce it, the plaintiff is permitted 
to prove its execution and contents by secondary evidence. 

Upon the rule contended for by the appellant, secondary evidence 
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of the contents of a written instrument could never be introduced, 
though the destruction of the original be proven, unless its destruc- 
tion or loss be specially pleaded. We know of no rule which re- 
quires a party to plead a fact which, when established, has no effect 
whatever, except to admit secondary evidence to sustain his right 
of recovery or ground of defense. There is a material distinction 
between the case where the party suing had lost a negotiable 
promissory note before maturity, which was properly endorsed, and 
a case where it is in the possession of the maker, or the party 
against whom the suit is brought.' When a note or bill payable to 
bearer, or properly endorsed, was lost before maturity, it was 
formerly held that the owner could not maintain his action upon it 
at all in a court of law, but was compelled to make application to 
the Courts of Equity for relief, for as a bona fide holder of such 
lost note taken in the ordinary course of trade would have a right 
of recovery on it, it would be impossible for him who had lost it to 
establish his right of recovery. 

In equity, he who had lost a note might recover ; but to entitie 
him to the aid of equity, it was necessary to set forth the loss of 
the note in his bill, because a Court of Equity will only lend its aid 
in those cases where there is not an adequate remedy at law. If 
the note were in the possession of the plaintiff, his remedy would be 
complete in a court of law. Hence the allegation of its loss, be- 
cause necessary to bring the plaintiff within the pale of equity juris- 
diction. But where the note was in the possession of the defend- 
ant, we apprehend it has never been held that the plaintiff was 
compelled to resort to equity for relief, or to allege the fact that 
the note was not in his own possession. We think it has always 
been held that this remedy is complete at law. (Chitty on 
Bills, 301.) 

By the practice under the code, if the plaintiff wishes the note 
produced at the trial, the proper practice would be to notify the 
defendant to produce it ; and if he fails or refuses to do so, second- 
ary evidence of its execution may be introduced. (Section 394, 
Civil Practice Act.) There was no error, therefore, in admitting 
proof of the fact that the note was in the possession of the de- 
fendant. 
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The second point made by appellant is that the evidence thus 
introduced operated as a surprise upon him. 

If, in fact, the note was not in his possession, he may well have 
complained of having been taken by surprise by the evidence of 
the plaintiff, for the general presumption is that the note sued on is 
in possession of him who brings the action upon it ; and if the 
defendant had not convinced us by his own showing that a new 
trial would probably produce no different result, we would have no 
hesitation in saying that it should have been granted. But the 
evidence which the defendant presents to us, and which he claims 
might have been produced at the first trial had he supposed the 
plaintiff intended to prove that the note was in his (defendant's) 
possession, should not have the slightest weight in overcoming the 
case made out by the plain^tiff, and we think could not possibly pro- 
duce a different result in another trial. The case made out by the 
plaintiff was that, on or about the twentieth day of April, 1864, in the 
City of Virginia, the defendant executed and dehvered the note in 
question to him. None of his witnesses swear positively as to the 
precise day of its execution and delivery. The proof which the 
defendant failed to produce at the trial, and which he offers to pre- 
sent if a new trial be granted, simply goes to prove that on the 
twentieth day of April, a.d. 1864, he was not in the City of Vir- 
ginia. This is the only material fact sworn to by any of the wit- 
nesses whose affidavits were presented on the motion in the Court 
below. 

That fact, if conclusively established, would not even tend to de- 
feat the plaintiff's case, or to contradict the testimony of any of his 
witnesses. 

It is just as probable, from the evidence of the plaintiff, that the 
note was executed and dehvered on the nineteenth or twenty-first, 
as on the twentieth. 

The proof, therefore, that the defendant was not at Virginia on 
the twentieth could have little or no weight in overcoming the case 
made out by the plaintiff. Had the precise day and place been 
positively fixed by him, evidence tending to show the defendant 
was not at that place upon the day fixed, would doubtless have 
some weight in overcoming the plaintiff's proof. But in this case 
no precise day is fixed. To set aside a judgment and order a new 
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trial, when by his own showing the surprise of which the defendant 
complains resuled only in depriving him of the opportunity of in- 
troducing evidence which would be no defense to the plaintiff's 
right of recovery, or tend to disprove his case, would be clearly 
erroneous. 

Usually when a judgment is set aside, or a new trial is granted, it 
is for the purpose of correcting some error or irregularity committed 
at the former trial, by which the rights of the party making the 
application were prejudiced, or to relieve him from an injury re- 
sulting from such surprise as could not have been guarded against 
by ordinary prudence. If it appears that a party has suffered no 
injury from the irregularity or surprise complained of, the Courts 
have uniformly refused to award a new trial. So it is also denied, 
when it is evident that a second trial wi}l not or should not change 
the result. When, therefore, an application is made to set aside a 
judgment on the ground of surprise, and it appears from the ap- 
plicant's own showing that if he had not been taken by surprise the 
result would not have been different ; or at lea^t, unless it appears 
that the result of a second trial will probably be different, a new 
trial should not be granted. (3 Graham & Waterman on New 
Trials, 968 and 969.) 

It is also urged by the appellant that the judgment should be 
revei;sed because the Court below failed to find whether or not a 
certain judgment obtained by the plaintiff against the defendant in 
the month of January, A.n. 1865, constituted a bar to the present 
action. The record does not show that this fac^ was called to the 
attention of the Court below, or that any exception was taken to 
that failure on the part of the Court. 

When an exception is not taken in such case, the judgment will 
not be revised. Section 2, p. 394, Statutes of 1864-5, explicitiy 
provides that " in cases tried by the Court without a jury no judg- 
ment shall Ij^e reversed for the want of a finding of the facts, unless 
exceptions 'be made in the Court below to the finding or to the 
want of finding." Upon this point, therefore, we cannot reverse 
the judgment. 

As to the newly-discovered evidence, we have already shown 
that it is not of that character which would be likely to change the 
result of the first trial. 
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And unless it be probable that the newly-discovered evidence 

will produce a different result, a new trial should not be granted. 

(3 Graham & Waterman on New Trials, 1043.) 

The judgment of the Court below must therefore be affirmed, 

and it is so ordered. 



T. M. NOSLER, Appellant, v. M. P. HAYNES et al., H^ 

Respondents. 

G. advanced money to a mortgagor to take up a mortgage. The money was 
paid to the mortgagee, and some days thereafter he assigned the mortgage to 
the party who advanced the money. Held, that if this assignment was made 
in pursoance of a contract between G. and the mortgagor, it was a valid seca- 
rity for the money advanced. But if the assignment was made after the 
money had been paid to the mortgagee, and not in pursuance of a previous 
contract, the mortgage was extinguished and'aiforded no security to G. 

This Court cannot reverse a judgment unless it affirmatively appear that error 
has been committed. 

Appeal from an order of the District Court of the Second 
Judicial District, Hon. S, H. Wright presiding. 

The facts are stated in the opinion. 

Will Campbell^ for Appellant. 

Bobert M. Clarke^ for Respondents. 

The judgment is in accordance with the stipulation of the parties, 
and under that stipulation there can be no decree for sale of mort- 
gaged premises. 

Opinion by Lewis, C. J., Bbatty, J., concurring. 

This action was brought to foreclose a certain mortgaije executed 
by the defendants to one F. A. Tritle, on the 23d day of August, 
a.d. 1862, and afterwards assigned and transferred to the plaintiff, 
who now claims to be the owner thereof. The complaint contains 
the usual allegations in actions of the kind — the execution and de- 
livery of the note and mortgage ; the assignment to the plaintiff, and 
the failure on the part of the defendants to discharge the debt. The 
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defendants admit the execution and delivery of the note and mort- 
gage, but as a defense to the plaintiff's right of foreclosure, they 
rely on the following facts, which are presented to us in the findings 
of the Court below : 

On the 2d day of July, a.d. 1863, which was long after the note ^ 
and mortgage, here sued on, became due, one Abner Gentry loaned 
the defendant, Moses P. Haynes, the sum of five hundred and fifty 
dollars, for the purpose of paying and discharging the same ; that 
two days thereafter the note and mortgage were assigned and trans- 
ferred to Gentry by the attorney in fact of the mortgage ; and were 
subsequently assigned by Gentry to the plaintiff Nosier, who now 
claims that he is entitled to recover the sum of fourteen hundred 
and twenty-five dollars, the amount due thereon. 

The following stipulation entered into by the counsel of the re- 
spective parties to this action, on the 2d day of May, a.d. 1865, 
appears in the record : 

" It is hereby stipulated and agreed, by and between the parties 
in the above cause, that the judgment herein to be rendered shall 
be rendered and entered for the sum of five hundred and fifty dol- 
lars, m gold coin of the United States, bearing interest on said sum 
at the rate of ten per cent, per annum, and costs of suit." 

Judgment was rendered, in accordance with this stipulation, in 
favor of the plaintiff, for the sum of five hundred and fifty dollars, 
but the Court below refused to order a sale of the mortgaged prem- 
ises to satisfy such judgment. From the refusal of the Court to 
make such order, the plaintiff appeals. The record does not contain 
the evidence adduced at the trial, and from the meagre synopsis of 
the facts presented to us by the transcript, we find it impossible to 
determine whether it was the understanding between Haynes and 
Gentry that the mortgage should be assigned by Tritle to Gentry 
as security for the five hundred and fifty dollars loaned, or whether 
Gentry made the loan to Haynes with no such understanding or 
agreement, and the note and mortgage were subsequently assigned 
by the attorney of Tritle without authority from Haynes to do so. 
If Gentry loaned the money to Haynes for the purpose of enabling 
him to pay off and discharge the note and mortgage, and with no 
understanding that they should be transferred to him as security for 
his loan, the payment of the money to Tritle would extinguish the 
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note and mortgage, if they were in his possession, as it is admitted 
they were, and a subsequent assignment of them to Gentry, after 
maturity, and without the consent of Haynes, would give the as- 
signee no right of action whatever, for he would take them subject 
to all the equities existing between the defendants and Tritle at the 
" time of the assignment. 

In this case, therefore, assuming the facts to be that the money 
was loaned to Haynes for the purpose of discharging the mortgage, 
and that there was no agreement on his part that it should be as- 
signed to Gentry to secure his loan, the payment of the money to 
Tritle extinguished the mortgage, and the Court ruled correctly in 
refusing to order the premises sold to satisfy the claim of plaintiff. 
If, however, there was an agreement between Haynes and Gentry, 
at the time the loan was made, that the Tritle mortgage should be 
assigned to Gentry as security for his loan, the assignment was 
properly made, and he, or his assignee, would have the right to 
have the mortgaged premises sold to satisfy his claim against Haynes. 

Whether any such agreement or undertaking, in fact, existed, it 
is impossible to determine from the record presented to us. The 
Court finds : 

"That on the 2d day of July, 1863, Abner Gentry loaned to 
the defendant Haynes the sum of five hundred and fifty dollars, for 
the purpose of liquidating and extinguishing the note and mortgage 
held by Tritle ; and that subsequently, and long after their matui^ 
ity. Gentry obtained an assignment of them to secure the repayment 
of the money loaned by him to Haynes." 

From this finding, it would appear that the note and mortgage 
were not assigned to Gentry until after they had been discharged 
and paid by Haynes ; the record, therefore, as it is presented to us, 
shows no error on the part of the Court below in refusing to order 
the mortgaged premises sold to satisfy the plaintiff's claim ; hence, 
it becomes our duty to aflBrm the judgment, for the presumption is 
always in favor of the regularity of the proceedings of Courts of 
Record. To entitle him to a reversal of the judgment, the appellant 
should always affirmatively show error. (^Habe v. Welh, 3 Cal. 
151.) This has not been done. 

The judgment must be affirmed. 
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defendants admit the execution and delivery of the note and mort- 
gage, but as a defense to the plaintiflF's right of foreclosure, they 
rely on the following facts, which are presented to us in the findings 
of the Court below : 

On the 2d day of July, a.d. 1863, which was long after the note ^ 
and mortgage, here sued on, became due, one Abner Gentry loaned 
the defendant, Moses P. Haynes, the sum of five hundred and fifty 
dollars, for the purpose of paying and discharging the same ; that 
two days thereafter the note and mortgage were assigned and trans- 
ferred to Gentry by the attorney in fact of the mortgage ; and were 
subsequently assigned by Gentry to the plaintiff Nosier, who now 
claims that he is entitled to recover the sum of fourteen hundred 
and twenty-five dollars, the amount due thereon. 

The following stipulation entered into by the counsel of the re- 
spective parties to this action, on the 2d day of May, a.d. 1866, 
appears in the record : 

" It is hereby stipulated and agreed, by and between the parties 
in the above cause, that the judgment herein to be rendered shall 
be rendered and entered for the sum of five hundred and fifty dol- 
lars, in gold coin of the United States, bearing mterest on said sum 
at the rate of ten per cent, per annum, and costs of suit." 

Judgment was rendered, in accordance with this stipulation, in 
favor of the plaintiff, for the sum of five hundred and fifty dollars, 
but the Court below refused to order a sale of the mortgaged prem- 
ises to satisfy such judgment. From the refusal of the Court to 
make such order, the plaintiff appeals. The record does not contain 
the evidence adduced at the trial, and from the meagre synopsis of 
the facts presented to us by the transcript, we find it impossible to 
determine whether it was the understanding between Haynes and 
Gentry that the mortgage should be assigned by Tritle to Gentry 
as security for the five hundred and fifty dollars loaned, or whether 
Gentry made the loan to Haynes with no such understanding or 
agreement, and the note and mortgage were subsequently assigned 
by the attorney of Tritle without authority from Haynes to do so. 
If Gentry loaned the money to Haynes for the purpose of enabling 
him to pay off and discharge the note and mortgage, and with no 
understanding that they should be transferred to him as security for 
his loan, the payment of the money to Tritle would extinguish the 
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note and mortgage, if they were in his possession, as it is admitted 
they were, and a subsequent assignment of them to Gentry, after 
maturity, and without the consent of Haynes, would give the as- 
signee no right of action whatever, for he would take them subject 
to all the equities existing between the defendants and Tritle at the 
" time of the assignment. 

In this case, therefore, assuming the facts to be that the money 
was loaned to Haynes for the purpose of dischar^ng the mortgage, 
and that there was no agreement on his part that it should be as- 
signed to Gentry to secure his loan, the payment of the money to 
Tritle extinguished the mortgage, and the Court ruled correctly in 
refusing to order the premises sold to satisfy the claim of plaintiff. 
If, however, there was an agreement between Haynes and Gentry, 
at the time the loan was made, that the Tritle mortgage should be 
assigned to Gentry as security for his loan, the assignment was 
properly made, and he, or his assignee, would have the right to 
have the mortgaged premises sold to satisfy his claim against Haynes. 

Whether any such agreement or undertaking, in fact, existed, it 
is impossible to determine from the record presented to us. The 
Court finds : 

" That on the 2d day of July, 1863, Abner Gentry loaned to 
the defendant Haynes the sum of five hundred and fifty dollars, for 
the purpose of liquidating and extinguishing the note and mortgage 
held by Tritle ; and that subsequently, and long after their matur- 
ity. Gentry obtained an assignment of them to secure the repayment 
of the money loaned by him to Haynes." 

From this finding, it would appear that the note and mortgage 
were not assigned to Gentry until after they had been discharged 
and paid by Haynes ; the record, therefore, as it is presented to us, 
shows no error on the part of the Court below in reftising to order 
the mortgaged premises sold to satisfy the plaintiff's claim ; hence, 
it becomes our duty to affirm the judgment, for the presumption is 
always in favor of the regularity of the proceedings of Courts of 
Record. To entitle him to a reversal of the judgment, the appellant 
should always affirmatively show error. (^Rahe v. Welhy 3 Cal. 
161.) This has not been done. 

The judgment must be affirmed. 
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OPINION UPON RB-HBARING. 

Per Lewis, C. J. — ^The answer admits the assignment of the mortgage to Gentry 
as security for the money advanced. This admission must prevail over the 
findings of the Court to the contrary. 

A stipulation as to amount of judgment does not preclude the Court from entering 
the necessary decree to enforce the payment by sale of mortgaged property. 

Per Beattt, J. — ^The complaint avers the mortgage was not paid, and that it was 
regularly assigned. The answer denies neither of these allegations, and sets 
up no legal defense. On such pleadings, the plaintiff is entitled to his decree, 
although it seems from the facts found, the defendant had a perfect defense 
against the mortgage claim, which, however, he utterly failed to set up. 

Although defendant had a good defense to this action, he owed the same amount of 
money which could have been recovered in another form of action. Having 
failed to make the proper defense, there is no hardship in compelling him to 
pay the money which he owes. 

Opinion by Lewis, C. J. 

In our fonner opinion in this case we affirmed the judgment of 
the Court below, because we discovered no evidence in the record 
to show that there was any agreement or understanding between 
Haynes and Gentry that the mortgage held by Tritle should be as- 
signed as security for the money loaned by Gentry to discharge it, 
and upon the finding by the Court, from which it was inferrable 
that there was no such agreement. But upon the re-hearing, our 
attention is called to the fact that the defendant, by his answer, ad- 
mits that the mortgage was in fact assigned to Gentry, the plaintiff's 
assignor, for the purpose of securing to him the repayment of the 
money loaned by him. This fact escaped our attention upon the 
original examination of the case, but since our attention is called to 
it, we observe that the admission of the assignment is full and com- 
plete, and therefore the plaintiff is entitled to a sale of the mort- 
gaged premises to satisfy his judgment. The stipulation between 
the parties that judgment might be entered for a certain sum of 
money is no waiver of the right to foreclose the mortgage. The 
stipulation, as we look upon it, is merely a settlement of the amount 
which was legally due the plaintiff, and not a waiver of his right to 
a decree of foreclosure. Neither would the finding of fact by the 
Court below prevail against the admission of the answer. The find- 
ings of fact are subordinate to the admissions of the parties litigant 
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in their pleadings. The Court below will therefore order a sale of 
the mortgaged premises^ to satisfy the judgment rendered in favor 
of the plaintiff. 

Opinion by Bbatty, J. 

I concur in the present opimon, because the complaint alleges 
that the note and mortgage were not paid when the suit was brought, 
and that nothing had been paid thereon, except the certain sums 
credited on the back of the note. It also alleges a regular assign- 
ment of the note and mortgage to plaintiff. 

The answer admits the execution and assignment of note and 
mortgage, and does not allege that the note was paid or discharged 
before assignment. The answer does not pretend to set up any de- 
fense to the entire note, but simply attempts to show that the judg- 
ment should not exceed $550. Defendants have no right to com- 
plam that judgment has gone against them and their property for 
that which they, at least, indirectly admit to be due and a lien on 
the premises mortgaged. At the same time, it would appear from 
the findings of facts that the defendants had a good legal defense to 
the entire note and mortgage, if it had been properly set up. If 
the facts are as they seem to be shown by the findings, plaintiff's 
assignor had a good cause of action for money loaned to defendants, 
but none on the note and mortgage. No injustice or wrong, how- 
ever, is done the defendants by ordering the sale of the property. 
They are only made to pay what they owe. There is certainly no 
moral wrong done in making the property responsible under the 
peculiar circumstances of this case. The money was advanced 
without interest to remove a much heavier and more burdensome 
incumbrance from the property. 

K there was any legal objection to this sale, the defendant has 
failed to set it up, and cannot complam. \ 
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W. H. LAMBERT, Respondent, v. W. D. McFARLAND 
ET AL., Appellants. 

In an action of replevin, the judgment must be for the return of the property 
and an altematiTe judgment for its value if not returned. An absolute judg- 
ment for its value, not allowing defendant to satisfy the judgment by return 
of the property with costs and damages, is erroneous. 

Appeal from a judgment rendered by the District Court of the 
Second Judicial District, Hon. S. H. Wright presiding. 

Wallace ^ Flack and A. C. Ellis^ for Appellants. 

W. C. Wallace, for appellants, made the points that the judg- 
ment was not in conformity to the relief sought in the complaint, 
to wit : the return of the property and damages for the taking and 
detention. And also that a number of the instructions given were 
erroneous. The instructions were not passed on by the Court, and 
are therefore not noticed more fully here. 

Wm, Patterson and P, H, Clayton^ for Respondent. 

Opinion by Lewis, C. J., Beatty, J., concurring. 

Replevin to recover one hundred and twenty-eight head of cattle, 
particularly described in the complaint, together with the sum of 
one thousand dollars damages, which the plaintiff alleges he suffered 
by the wrongful taking and withholding of his cattle by the defend- 
ants. The record shows that the cattle were not delivered to the 
plaintiff by the Sheriff, but continued in the possession of the de- 
fendants, and were under his control at the time of the trial. 

The jury found the following verdict in favcr of the plaintiff: 
" We the jury in the above entitled case find a verdict for the 
plaintiff, and assess the damages at thirty-one hundred and thirty 
dollars," upon which the Court ordered judgment to fee entered in 
accordance therewith. 

Defendants appeal. The verdict and judgment are clearly erro- 
neous, and must be reversed. In an action of replevin, or for 
the claim and delivery of personal property, under the modem 
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practice, if the property be in the possession of the defendant, the 
value of the property must always be found in the verdict, and the 
judgment must be in the alternative that the plaintiff recover the 
property sued for, or in case delivery cannot be had, then for its 
value. 

It is not optional with the plaintiff in such case to take judgment 
for the value of the property absolutely. 

The primary object of this action is the recovery of the property, 
and judgment for its value in damages is only authorized when a 
delivery of the property itself cannot be had. Though the phrase- 
ology of Section 200 of the Practice Act, prescribing the form of 
the judgment in these cases, is somewhat ambiguous and its pur- 
pose uncertain, subdivision four of Section 210, respecting the 
execution, removes all uncertainty as to the form of the judgment. 
It provides that " if it (the execution) be for the delivery of the 
possession of real or personal property, it shall require the Sheriff 
to deliver the possession of the same, particularly describing it, to 
the party entitled thereto, and may at the same time require the 
Sheriff to satisfy any costs, damages, rents or profits recovered by 
the same judgment, out of the personal property of the party 
against whom it was rendered, and the value of the property for 
which the judgment was recovered to be specified therein, if a 
delivery thereof caniiot he had.^^ 

An execution in the alternative, as prescribed by this section, 
could not be issued upon any absolute judgment for a certain sum 
of money. It is quite evident, therefore, that it was the intention 
that the judgment should be in the alternative, that is for the return 
of the property, or if return thereof cannot be had, then for the 
value. But as this precise question has been fully considered and 
determined by the Court of Appeals of the State of New York, in 
the case of Fitzhugh vs. Wiman^ 9 Sheldon, 559, we deem it 
unnecessary to give it any further consideration. In that case, the 
Court held upon provisions of the code which are in the exact lan- 
guage of the sections of our Practice Act above referred to : " That 
in this species of actions, judgment for' the value of the property 
can only be taken in connection with a judgment for the recovery 
of the possession as an alternative, depending upon the ability of 
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the SherifiF to find and deliver the property itself upon the execu- 
tion." 

The verdict and judgment in this case were therefore erroneous, 
and must be reversed. 



W. H. RHODES, Respondent,!;. J. F. O'FARRELL, Appellant. 

A judgment which is personal against the tax-pajer, and in rem against real 
estate, is a debt within the purview of the Act of Congress, which makes cer- 
tain United States notes a legal tender for debts. 

A debt is a legal obligation or liability to pay a snm certain, and may arise from 
contract as from some liability imposed by law, and not arising out of con- 
tract in its more limited sense. Per Beatty, J. 

If a more extended definition is given to the term contract so as to include all 
judgments within that term, then it must also include the liability to pay 
taxes. Per Bbattt, J. 

All judgments for money, and all taxes payable in money, and for which an 
action might be brought against the delinquent, arc debts. Per Beatty, J. 

The State may impose taxes payable in gold, where no debt is created. 

She may impose stamp duties and not part with the stamps until the purchaser 
pays gold for them. She may require license to be taken out and not issue 
such license until it is paid for in gold. But all judgments in favor of the 
State are debts, and may be paid in paper. Beatty, J. 

Taxes are not debts within the purview of the Act of Congress referred to. Per 
Brosnan, J. 

But if the State goes into Court and obtains a judgment for these taxes against 
the person of the tax-payer, this personal judgment becomes a debt, and like 
other debts may be discharged in paper. Per Brosnan, J. 

Appeal from the District Court, First Judicial District, Hon. 
R. S. Mesick presiding. . 

The facts are stated in the Opmion. 

D, Corson, for Appellant. 

W. H. Rhodes, for Respondent. 

Opinion by Beatty, J. 

In this case a judgment was obtained against Rhodes and his 
interest in a certain piece of real estate for some two hundred and 
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forty-eight dollars, sixty-six cents, due'for taxes on said real estate 
for the year 1865. Rhodes tendered to the defendant, who is 
Tax Collector for Storey County, the amount of the judgment and 
costs in United States legal tender notes. Defendant refused to 
accept them, the judgment rendered being in form for gold coin. 

Thereupon Rhodes filed his bill to stay the sale under execution, 
and compel the defendant to accept the legal tender notes. The 
Court below ordered the defendant to accept the notes and satisfy 
the judgment. Defendant appeals to this Court. 

The only serious question for this Court to determine is whether 
a judgment for taxes which is both a personal judgment against the 
tax-payer, and in the nature of a judgment in rem against his real 
estate, is a debt within the purview of the Act of Congress which 
declares such notes shall be a legal tender for all debts public and 
private. 

In the case of Pern/ v. Washbume^ (20 Cal. 318) the coun- 
sel for respondent cites various authorities (see page 333) to show 
that taxes are not debts. 

A portion' of these authorities are not within our reach, but I 
have examined all to be found in the State Library, and none of 
them either establish, or in my judgment, tend to establish such a 
proposition. 

Chief Justice Field, in delivering the opinion of the Court in 
the same case, says : " Taxes are not debts within the meaning of 
the Act of Congress which declares that Government notes shall be 
a legal tender for all debts, public and private." 

He then asserts that a debt is a sum of money due by contract 
express or implied, and argues taxes are not due by contract. If 
his premises were correct I should not be disposed to question his 
deduction. 

But I am clearly of the opinion debts are not confined to obliga- 
tions for the payment of money arising on contract. As I under- 
stand the term debt, it means an obligation or legal liability to pay 
a sum certain, and it makes no difierence how that liability arises, 
whether it be by contract or is imposed by law without contract. 
Whether such an obligation or liability should be evidenced by a 
promissory note, or a judgment rendered for trespass or slander, 
whenever it becomes a legal liability for a definite sum of money 
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due from one person, corporation or government, to another, it is 
technically a debt. Some authors have held that all judgments 
(even a judgment for slander) are contracts, because the law pre- 
sumes an implied promise on the part of those against whom the 
judgment is rendered to pay the same. Others in defining con- 
tracts confine the term to those obligations and promises which are 
the result of mutual and voluntary agreement, and do not include 
judgments within the class of contracts. 

But settle this proposition as you may, it does not change this 
case. If the word contract is to have such an extensive significa- 
tion as to include all judgments it would certainly include taxes, for 
it would certainly be as reasonable to suppose the law raises an im- 
plied promise on the part of a tax-payer that he will pay what is 
due to the State, as that ho will pay a judgment which was ren- 
dered against him for slander, trespass, or any other tort. If, how- 
ever, we give a more limited and restricted meaning to the term 
contract, then there are many debts which are not the result of 
contracts. 

All judgments for money are debts under any definition of that 
word given in the books, and the writer of this opinion thinks all 
taxes which are payable in money, become fixed in amount, and 
may be the foundation of a personal action against the tax-payers, 
are debts, and as such may be discharged by the tender of the 
United States legal tender notes. 

That the State may impose taxes that could not be paid in United 
States notes, I do not question. She may impose stamp duties and 
sell the stamps only for gold. In such case, if the stamps are not 
delivered until the gold is paid, there is no debt. So the State may 
impose licenses on certain business, and require all persons before fol- 
lowing such business to pay a license in gold. If the license is not 
issued until the gold is paid, there is no debt. The State, like all 
individuals, is bound to take paper for a debt. But an individual is 
not bound to sell any commodity for paper. A flour merchant may 
refuse to sell his flour for paper or for gold. He may refuse to 
part with his flour unless he gets horses or cows in exchange. If 
no credit is given, he will have no diflSculty in carrying out his 
intention. But if it ever becomes necessary to enforce a liability 
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by a money judgment against the delinquent, that judgment be- 
comes a debt and may be paid in paper. 

Respondent ought not to be restrained from selling unless the 
tender is kept good. 

As it does not appear from the transcript whether that has been 
done or not, the Court will retain this case until that is ascertained. 
Upon the respondent producing satisfactory evidence, either by 
receipt of appellant, or by the certifi(?ate of the Clerk, that he has 
either paid the money tendered to the appellant, or that he has de- 
posited it in Court subject to the disposal of the appellant, the 
judgment of the Court below will be affirmed, with costs. 

Opinion by Brosnan, J. 

From so much of the opinion of my brother Beatty as holds, 
or in the slightest degree intimates, that taxes are debts within the 
purview of the Act of Congress declaring notes to be a legal tender 
for all debts public and private, I most respectfully dissent. A tax 
fails to possess any of the characteristics of a debt, as that term is 
usually understood when used in statutes, or even in its more en- 
larged acceptance in law generally. 

It is not incurred or created with the consent of the tax-payer. 
Indeed it is often imposed upon him in invitum. Nay, more, it is 
sometimes imposed upon him by the votes of majorities, themselves 
not tax-payers, and that too for objects to which the tax-payer may 
be opposed. 

A tax is not the subject of attachment or set-off as an ordinary 
debt. It is a duty, a pecuniary charge imposed by Government 
for public purposes, whether the subject is willing or not. He has 
no option to decline the burden. Its existence depends upon legis- 
lative power and action, and is obligatory without the assent of the 
individual. I submit that I am supported by the authorities in this 
view. It was so decided by the Supreme Court of California. (20 
Cal. 318.) . (See also, to the same point, 3 Mete. 520 ; 11 Mete. 
135 ; 6 Gray, 533.) 

The case in 3 Metcalf was this : A schoolmaster ^ad a claim 
against the City of Boston, which he assigned. The assignee 
brought suit, and the defendant attempted to set off a tax which 
had been assessed upon him. The set-off was not allowed, on the 
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ground that the tax was not a debt due by contract nor by judg- 
ment. This was recognized as good law in the case. (11 Mete. 
135, Bupra.^ 

The case above cited, from the same State, (5 Gray, 533) was this : 
A citizen was arrested and imprisoned for non-payment of taxes, after 
the passage of an Act abolishing imprisonment for debt. A habeas 
corpus was issued to obtain his release, upon the ground that the 
tax was a debt, and that the prisoner was entitled to the benefit of 
the Act. But the Court held that the Act did not compass taxes, 
they not being debts, and the prisoner was remanded to custody. 
I am therefore deliberately of the opinion that the Act of Congress 
declaring that all debts, public and private, (except, &c., &c.) 
may be discharged by legal tender notes, has not the most remote 
reference or application to taxes levied under State laws for State 
purposes. So believing, I conclude that taxes, as well as stamp 
duties, and charges for licenses to transact business, may be col- 
lected in coin, notwithstanding the present legislation of Congress, 
if the legislative department of the State government see proper so 
to collect them. 

The case under consideration, however, is embarrassed by the 
conceded fact that a judgment has been recovered in a Court of 
law against the respondent, the tax-payer. 

According to my understanding, this entirely changes the char- 
acter of the demand. A judgment in personam is a debt, and 
being such, is embraced within, and aJFected by the Act of Con- 
gress. • 

If the State will disrobe herself of sovereignity, and enter the 
forensic arena with her subject, to collect a paltry tax of one dollar 
by the ordinary process of a suit at law, and at a cost to the delin- 
quent tax-payer of from twenty to thirty dollars, which is of no 
benefit to the State, as is now the patent fact ; and if in doing this 
the State recovers judgment, I can perceive no satisfactory reason 
why such a judgment may not be satisfied by payment of the 
amount in legal tender notes of the United States. 

Upon this ground alone, that such judgment is a debt, I concur 
in the opinion aflSrming the judgment of the District Court. 
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W. H. BRUMFIELD, PETmoNER, v. THE BOARD OF COM- 
MISSIONERS OF DOUGLAS COUNTY, Respondent. 

The Act creating a sinking fund for Doaglas County, and regulating the mode 
of advertisement for and receipt of bids ** until the next regular meeting of the 
Board of County Commissioners of said county thereafter," does not authorize 
the receipt or consideration of a bid filed with the Treasurer on the day of the 
next regular meeting, but at a time subsequent to the meeting and adjourn- 
ment for that day. 

The Board of County Commissioners is not a Court, as Courts are defined in the 
Constitution. And such bodies may lawfully meet and transact business on 
the first day of January. 

Certiorari to the Board of County Commissioners of Douglas 
County. 
The facts are stated in the Opinion. 

TT. -Hi Brumfield, for Petitioner. 

Atwater and A. T. Hawley^ District Attorneys of Douglas 
Couuty, for Respondents. 

Opinion by Beatty, J., fiiU Bench concurring. 

This was a proceeding by certiorari^ to review certain proceed- 
ings of the Board of Commissioners of Douglas County. 

The facts of the case are as follows : On the 23d of February, 
1865, an Act of the Legislature was approved creating a sinking 
fund for Douglas County, and providing that when there is money 
in that fund the Treasurer shall advertise for bids by parties holding 
the indebtedness of the county, proposing to exchange that indebt- 
edness for the money on hand — those who will surrender claims on 
terms most favorable to the county to have the money in the fund. 

The Act provides that the Treasurer shall advertise for sealed 
proposals, to be received by him " until the next regular meeting 
of the Board of County Commissioners of said county thereafter." 

On the first day of the next regular meeting the Board of Com- 
missioners, together with the Auditor and Treasurer, to examine 
the bids and distribute the funds to those entitled. 

Prior to the first day of January, 1866, the Treasurer of the 
county did advertise for bids, and in the latter part of December a 
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number of bids were regularly delivered to him. and filed in his 
office. Among others, were several bids made bj the petitioner in 
this case. 

The Commissioners met on the first Monday of January, as the law 
requires. But that being the first day of January, and a holiday, 
they adjourned over to the second, without doing any business on the 
first. After the Board adjourned on the first, the Treasurer received 
from the Post Office an additional bid for the surrender of county 
indebtedness. When the Board met on the second of January, the 
question arose whether they could consider that bid which was re- 
ceived by the Treasurer on the first, after their adjournment, or 
whether they must confine themselves to the bids made before their 
meeting on the first. They first determined to reject the bid re- 
ceived on the first, but afterwards reconsidered this vote, and did 
consider this last bid, awarded a part of the money to the last 
bidder, and thereby deprived the petitioner of some $800 which he 
would have received had this latter bid not been considered. 
Thereupon the petitioner obtained a writ from this Court directed 
to the Commissioners, requiring them to show by what authority 
they took into consideration a bid made after the meeting of the 
Board. The language of the statute is, that the advertisement 
shall be for sealed proposals until the next regular meeting of the 
Board. We do not think it was intended that the Board should 
act on any bids except those made in response to the advertisement. 
Bids received until the next regular meeting could not include 
those bids received after such meeting. 

If the Board could act on bids made after their meeting, it 
would defeat the objects of the law in requiring the proposals to be 
sealed when made. 

But it is claimed that Monday, being a non-judicial day, the 
Board was not regularly in session that day, and that the second of 
January was the first day of their regular and lawful meeting for 
that month. An Act of the Territorial Legislature, still in force, 
provides, " No Court shall be opened, nor shall any judicial busi- 
ness be transacted, on Sundays or New Year's Day, &c." 

If this Board is a Court, then it could not lawfully meet for the 
transaction of business on the first* day of January. 

Considering it a Court, either the meeting on the second was the 
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first regular day of meeting, or else there was no lawful term that 
month. But we are of opinion the law last referred to does not 
have any application to the Board of Commissioners. We do not 
hold that such Board is a Court. The Constitution says the 
judicial power of the State shall be vested in a Supreme Court, 
District Courts, Justices' Courts, and that the Legislature may 
establish courts for municipal purposes only. This body, then, is 
not a Court, as defined by the Constitution. We do not think their 
meeting on the first of January should be held a nullity. If we are 
correct in these views, the Court had no authority to consider or 
act on bids received by the Treasurer after the adjournment of the 
Board on Monday, the first of January. 

It is therefore ordered and adjudged that the action of the Board 
in considering bids filed with the Treasurer after the adjournment 
on the first of January was void and without authority, and the 
Board are commanded to set aside all orders and proceedings made 
in relation thereto, and to refrain from making any order for the 
payment of money on such bid or bids. 



J. S. DILLEY, Appellant, vs. CHARLES L. SHERMAN, 

Respondent. 

Where an action is bronght to recover a water right, and mill site described 
by metes and bonnds, as land boundaries are usually described, held that an 
instruction to the effect " that the plaintiff, in order to recover, must prove 
that he was entitled to the premises and water, and that defendants damaged 
him by the diversion of the water," is erroneous. To entitle plaintiff to re- 
cover, it was only necessary to prove title and immediate right of possession 
in himself, and the occupancy by defendants of the premises described when 
suit was brought. 

Appeal from a judgment of the District Court of the Third Ju- 
dicial District, the Hon. Wm. Haydon presiding. 

The declaration in this case alleges that plaintiff is, and for a 
long time has been, the owner of, and in possession of, a certain 
water riffht and mill site^ situate in Gold Caiion, Silver City, and 
bounded as follows : Here follows description of comers, lands, 
courses, distances, etc., embracing a small tract of land over which 
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a small mountain stream flows. Then follows an averment of ous- 
ter and damages, and a prayer for restitution of the premises and 
damages, etc. Defendant denies all the material allegations of the 
complaint, and avers prior appropriation of the waters of the creek, 
etc. The parties went to trial, and many instructions were asked 
on each side, and many exceptions were taken to the Judge's rul- 
ings. 

The jury found a verdict for defendant. The plaintiff moved 
for a new trial, and upon that motion being overruled, appealed to 
the Court both from the order overruling the motion for a new trial, 
and from the judgment. There was a statement on motion for new 
trial, and also a statement and counter statement on appeal. These 
statements from not being properly Engrossed are confused and un- 
intelligible to some extent. This Court was therefore unable to 
properly investigate many of the points presented. 

jP. jBT. Kennedy and It. M, Clarke appeared for Appellant. 

jBT. iHf. Steely for Respondent. 

Opinion by Lewis, C. J., Brosnan, J., concurring. 

As the appellant's statement and respondent's counter-statement 
on appeal in this case came before us, without being engrossed, we 
are unable to determine the merits of the plaintiff's claim ; neither 
can we determine whether the verdict of the jury is sustained by the 
evidence. But, upon the following instruction, which appears from 
the record to have been given by the Court below, the judgment 
must be reversed : " The jury are instructed that the plaintiff, in 
order to recover in this action, must prove that he was entitled to 
the premises and waters, and that the* defendant damaged him by 
the diversion of said water from his premises." 

That, to entitle the plaintiff to recover in an action of ejectment, 
he must show that he is entitled to the possession of the premises, 
there can be no doubt ; but that he is not required to show that he 
is also entitled to the enjoyment of any stream of water which may 
run through it ; or that he was damaged by the diversion of it by 
the defendant, is equally clear. 

The primary object of the action of ejectment is the recovery of 
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the possession of real property ; and originally, only nominal dam- 
ages were ever reconerable in it. The real damage was recoverable 
only in an action for mesne profits (1 Chitty on Pleading, 192) ; 
and it has never been held necessary, in an action of ejectment, 
for the plaintiiF to prove that he has suffered actual damage by the 
ouster of the defendant. 

At Common Law, when the title of the real plairitiff was contro- 
verted, it was. only necessary to prove : 1. That he had the legal 
title to the premises at the time of the demise laid in the declara- 
tion. 2. That he also had the right of entry. 3. That the de- 
fendant, or those claiming under him, were in possession of the 
premises at the time when the declaration was served. (2 Green- 
leaf on Evidence, § 803.) Notwithstanding, section 64 of our 
Practice Act authorizes the recovery of mesne profits, and damages 
for waste committed on the premises in the action of ejectment ; yet 
it by no means makes it ilecessary for the plaintiff to prove damages 
to entitle him to recover the possession of the premises. Under the 
present practice, if the plaintiff proves the right of possession in 
himself, and the withholding of the premises by the defendant at the 
time the action is instituted, it is sufficient to entitle him to a recov- 
ery. {Payne ^ Dewey v. Treadwell^ 16 Cal. 220.) 

It was stated by counsel, upon the argument of this case, that 
some of the instructions which appear in the record of this case 
'belong to another case between the same parties, and that they 
were not given by the Court below in this case. This may be so, 
but no steps have been taken to correct the record, and we cannot 
look beyond it for facts upon which to determine this appeal. We 
find other erroneous instructions in the Transcript, which counsel 
for defendant asked to be given to the jury, but whether they were 
so given or not, does not appear from the record ; we must there- 
fore presume they were not, in obedience to the rule that all pre- 
sumptions are in favor of the regularity of the proceedings of Courts 
of Record. 

The judgment of the Court below must be reversed, and a new 
trial ordered. 
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C. A. LOW, Appellant, vs. S. A. BLACKBURN, Respoxdent. 

An agreement between some of the parties to a 8ait in eqait j cannot be the foanda. 
tion for a decree, when there is nothing in the pleadings on which to base each 
decree. 

TVlien there was litigation between Low, on one side, and a widow and her infant 
daughter on the other, as to the owner«hip of certain property, and it was 
agreed to compromise the litigation bj first perfecting the title in Low, npon 
which he was to convey a part of the property to the widow. This will not 
aathorizc a decree declaring the widow has no title, and then requiring Low to 
convey, as per terms of compromise. Such a decree does not dispose of the 
infant's claim. 

Low woold not be bound to convey whilst the claim of the infant remains unad- 
justed, nor until after his title was perfected. 

Appeal from a decree rendered in the District Court of the First 
Judicial District, the Hon. Caleb Burbank presiding. 

Williams ^ Bixler appeared for Appellant. 

i. Aldrich, for Respondent. 

Opinion by Brosnan, J. 

This is a suit in equity instituted to quiet the title to a certain in- 
terest (viz : one-tenth) in mining ground known as the " Crown 
Point Claim." The material facts and allegations in the complaint^ 
80 far as necessary to a full understanding of the case, are substan- 
tially these : That at the commencement of the action, and for years 
anterior, the appellant, Low, was the lawful owner and in the posses- 
sion of the property in controversy ; that his title is founded upon 
a valid deed of conveyance executed by one Blackburn in 1860, 
whereby and through mesne conveyance the estate (said one-tenth) 
vested in him. Low ; that the defendant, Sarah A. Blackburn, is the 
widow of said Blackburn, and the defendant, Minnie Blackburn, is 
the daughter of the said Sarah and of the deceased John L. Black- 
bum, and an infant ; and that the defendant Small is her duly ap- 
pointed guardian ; that the defendants unlawfully claim some inter- 
est or estate in said property (the guardian claiming on behalf of 
his ward) which claim beclouds and depreciates the value of said 
property. 
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The complaint prays that Low be adjudged the only lawful owner, 
and that his title be quieted, and the defendants be barred and en- 
joined from further asserting any interest in or claim to any portion 
of said undivided one-tenth of said mining ground. 

The answer, which is joint, simply " denies each and every alle- 
gation contained " in the complaint. 

The case was tried by the Court without the intervention of a 
jury, and no portion of the evidence is embodied in the record. 
We have, therefore, to determine the case upon the pleadings and 
findings of the District Court as they appear before us. The Court 
finds, in the first instance, as follows : 

" That the plaintifi" was, at the commencement of this action, and 
prior thereto, had been, and still is, the owner of the premises de- 
scribed in the complaint, and deraigns title thereto from John L. 
Blackburn, who died in the latter part of the year 1861." 

The Court also finds that the plaintiff was in possession of the 
property described in the complaint at the time the action was com- 
menced. The Court further finds, " that at and before the com- 
mencement of this action, the said defendants, Sarah A. Blackburn 
and B. F. Small, not being in possession, were asserting title to the 
premises aforesaid, adversely to the plaintiff, and under and by vir- 
tue of the title of John L. Blackburn, deceased, which is in the 
plaintiff," the said Sarah claiming for herself as widow, and the said 
Small claiming as guardian for his ward. 

Had the case rested at this point, as we think it should have, so 
far as we are advised by the record, there would seem no impedi- 
ment to a decree in favor of the plaintiff. Low, the appellant in this 
Court. Clearly, the facts thus far found, not only authorized, but 
demanded such a result. All the important allegations in the bill 
of complaint were proven and established according to the findings 
of the District Court, and as a legal as well as a logical sequence, 
(if the complaint stated a sufficient cause of action, as to which no 
question is made) the plaintiff was entitled to the usual decree. 

He is declared to be the owner and in possession of the premises, 
and that the defendants — Sarah in her own right as widow, and 
Small, the only person who could assert the claim as the guardian 
of the infant — were claiming adversely to him. But the embarrass- 
ment of tTiis case, if there were any, seems to arise from the intro- 
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duction on the trial of certain documentary evidence, the use or 
admissibility of which this Court cannot understand from the record. 

In the sixth finding of the District Court it is stated, that at the 
time of the commencement of this action, several suits were pending 
between the defendant in this suit, Sarah A. Blackburn, and others, 
concerning the premises in dispute and certain interests in the Yel- 
low Jacket mine ; and that, for the purpose of adjustmg and settling 
all the matters in controversy, the attorneys of the respective par- 
ties litigant (the defendant, Sarah A. Blackburn, assenting) entered 
into a written stipulation, the substance of which, for the sake of 
brevity, we state only so far as it affects the case under considera- 
tion. In that document it was agreed, that as to the title of John 
L. Blackburn to the undivided one-tenth part of the " Crown Point 
claim," (the property involved in this case) it should be perfected 
in Charles L. Low by sale, judgment, or otherwise, as the attorneys 
of the respective parties litigant may deem proper ; and, therefore, 
that said Low should convey ten feet of said ground in the " Crown 
Point claim," free of incumbrances, to the defendant, Sarah A. 
Blackburn. 

The Court below next finds that the defendant, Sarah A. Black- 
bum, ratified and adopted this stipulation, and that this suit was 
brought with her consent, upon the recomirtendation of the at- 
torneys of both parties, as being the best means of carrying the 
aforesaid stipulation into eiFect. 

Upon the foregoing facts, the District Court ordered the entry of 
a decree declaring Low to be the lawful owner of the premises de- 
scribed in the complaint as against Sarah A. Blackburn and all per- 
sons claiming under her ; and commanding him to convey ten feet 
of the ground free of incumbrances to the said Sarah. We think 
the Court, in making this order to convey, manifestly erred. In 
doing so, however, we believe the District Judge was unquestion- 
ably influenced by the clause ^n the aforesaid stipulation, and a 
laudable desire to settle and determine the whole controversy, and 
thereby prevent any possible future litigation for the enforcement 
of that stipulation. But as the case stands, the agreement to con- 
vey the ten feet of ground could not be enforced at the time, even 
by a bill for a specific performance, for the reason that the convey- 
ance was subject to a condition not yet performed. By the agree- 



Digitized by VjOOQ IC 



SUPREME COURT OF NEVADA, 1866. 73 

Low V. Blackbarn. 

ment, Low's obligation to convey did not mature. He was to convey 
when his title should have been perfected. This was not yet con- 
summated. On the contrary, the defendant Sarah A. Blackburn, 
by her defense in this suit, is resisting the efforts of Low to place ' 
himself in the necessary position to convey to her a clear title pur- 
suant to the terms of the stipulation. The perfecting his title to 
one-tenth of the whole cljum, was a condition precedent to the 
executing a conveyance of the ten feet. And Courts of Chancery 
do not, under such cii*cumstances, decree a specific performance. 

If this relief be refused in a case where a complaint is filed for 
that special purpose, there can be no reason or authority for grant- 
ing it upon an answer. 

But this case stands in a still worse light. The answer prays for 
no afiSrmative relief. Neither does it advance a single fact or 
statement upon which the Court would be authorized to grant such 
relief. Even in equity, where technicalities are mostly discoun- 
tenanced, a party can have relief, if at all, only upon the allega- 
tions in the pleadings. 

No decree can be made in favor of a party upon grounds not set 
forth in his complaint or answer. The rule is absolute, in Chancery, 
that a party can only recover upon the case he presents. Secundum 
allegata et probata. BayUy vs. Ryder^ 10 N. Y. R. 363, 370 ; 
Byrne v. Bomaine^ 3 Edw. Ch. 446-7 ; Beatty v. Swarthcut^ &c., 
Barb. Sup. Ct. Rep. 203-4. 

Again, the decree under review, in our opinion, is erroneous in 
other particulars, and seems inconsistent with facts found by the 
Court. As matter of fact the Judge finds that the defendant Small, 
on behalf of the infant, asserts and claims title adversely to the 
plaintiff, yet the decree against him with costs in his favor ; and in 
doing so, necessarily gives him unbridled license to continue the 
assertion of such adverse claim. This ought not to be tolerated. 

If the mother is legally restrained from asserting her adverse 
claim, so should any other person standing in the same relation to 
the property. The right which the infant claims is identical in all 
its features with that of the widow of deceased. The claims of both 
are joint for the same subject, derived from the same source, and 
equally unfounded (if not just) in the eye of the law. Under the 
facts and circumstances of this case, if the law will silence the 
6 
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cl£dins of the one, it is but right, as well as logical, that the same 
law will silence the claim of the other. As to this the guardian, 
Small, stands in the same relation to this property, as regards his 
right to assert this adverse claim, as does Sarah A. Blackburn. 
And if he were permitted to do in his fiduciary character what the 
other defendant is restrained from doing, any decree made in this 
case would be shorn of its efficacy. All that would be necessary 
on his part would be to increase his industry in the slander of the 
title, and thus counterpoise the silence imposed by the law upon his 
co-defendant. Hence it follows that Small also should be re- 
strained from setting up or asserting, as such guardian, any adverse 
claim to the property described in the complaint. 

In conclusion, we glean from the record the following additional 
facts: 

John L.' Blackburn, in 1860, conveyed and transferred this 
ground, and the Court finds that the title so conveyed was in Low, 
at the commencement of this suit. Blackburn died in 1861. 

Then, if the deed of conveyance in 1860 was sufficient to trans- 
fer his title and interest, and this title was in Low when this suit 
was instituted, (which facts the Court below finds) it follows, as 
matter of law, that neither the widow, Sarah, nor the infant, 
Minnie, has any estate or interest in the disputed property. It is 
but proper, however, to say in this connection, that anything ad- 
vanced in tins opinion is not intended to afiect or prejudice in the 
least degree any legal or equitable right to which the infant, 
Minnie Blackburn, may be entitied. If she have any, the law will 
restore it when she reaches her majority. 

The decree of the District Court is reversed, and the cause re- 
manded for re-hearing, with leave to tiie defendant, Sarah A. 
Blackburn, to amend the answer so as to conform with the sugges- 
tions in this opinion, as to the stipulated ten feet of ground ; each 
party paying their own costs on this appeal. 

Judge Beatty being disqualified, did not participate in this de- 
cision. 
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CHARLES L. LOW, Appellant, v. CROWN POINT MIN- 
ING CO., Respondent. 

APPLICATION FOR A WHIT OF PROHIBITION. 

An Order of Prohibition may issue from this Court in a proper case to 
arrest the progress of a trial. But such order should not issue when there is 
other and adequate remedy. 

The office of such writ is not to correct errors, but to prevent Courts tran- 
scending the boundaries of their jurisdiction. 

When, in an action of ejectment, the defendant, in addition to its legal defenses, 
sets up also an equitable defense, and asks affirmative relief, to wit : to declare 
that the deed under which plaintiff claims is only a mortgage, and this equita- 
ble branch of the case is tried separately from and disposed of before trying the 
legal defense : Held, that an order made and entered up in the form of a decree 
declaring that the instrument was not a mortgage, but a valid deed, conveying 
title to plaintiff, is not a final judgment from which defendant can appeal. 
There cannot be two final judgments in the same action. 

When there are two distinct defenses, it is not the proper practice to impannel 
one jury to try the equitable defense, and another the legal defense. It is, 
however, proper to keep the two defenses separate. The Judge, himself, may 
first hear and determine the equitable side of the case ; or, if in doubt, he may 
submit special issues to the jury who are to try the law side of the case. 

Upon this writ of prohibition we cannot review an interlocutory order made in 
the Court below. That can only be reviewed on appeal from the final judgment. 

This case was pending in the District Court of the First Judicial 
District, before the Hon. Richard Rising, presiding. 

It was an action of ejectment for an interest in certain mining 
grounds. Among other defenses set up, was an equitable one, al- 
leging that plaintifF only claimed title through a certain deed, abso- 
lute on its face, but which was, in part, only a mortgage. The 
defendant asked the Court to declare this deed a mortgage, 
and for other equitable relief. This equitable branch of the case 
was first disposed of; and being determined against the defendant, 
notice of appeal was filed and served, and undertaking on appeal 
filed. The defendant then asked a stay of proceedings until this 
appeal could be disposed of. This the Court below refused. The 
defendant then applied to this Court for a writ of prohibition, to 
arrest the further proceedings of the Court below until the appeal 
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could be heard. This Court granted the writ, exparte, but on full 
hearing set aside the writ, and ordered the Court below to proceed. 

Aldrich ^ DeLong^ for Defendant in the Court below, applied 
for the writ. 

Williams ^ Bixler, who represented their Plaintiff in the Court 
below, moved this Court to set aside the order for the writ, which 
was granted ex parte. 

The argument was oral, and no briefs were filed on either side. 
Among the papers in the case is a memorandum ( by whom filed 
or made does not appear) referring to the following authorities : 

As to the proper course of proceeding when there is an equitable 
defense : Thayer v. White^ 3 Cal. 229-80 ; Arquillo v. Edinger^ 
10 Cal. 160 ; Eitrada v. Miirphyy 17 Cal. 273 ; WMer v. Mar- 
shall, 19 Cal. 457 ; Lastrado v. Barth, 17 Cal. 671 ; Downer v. 
Smith, 24 Cal. 125. 

Defense : that a deed absolute on its face is only a mortgage, is 
an equitable defense. Despard v. Wallbridge, 15 N. Y. (1 Smith) 
378. 

In what cases the writ of prohibition lies. Washburn v. PhUlipi^ 
2 Metcalf, 296. 

Cases as to the effect of an appeal : Woodbury v. Bowman, 13 
Cal. 634 ; Ford v. Thompson, 19 Cal. 119 ; Fierson v. McCahiU, 
23 Cal. 252; Thornton v. MaJumey, 24 Cal. 583; Mcaanahan 
V. Maxwell, Cal., not yet reported. 

From what an appeal may be taken : Statutes of 1864, page 81 
Sec. 30 ; Statutes of 1861, page 363, Sec. 286 ; Hopper v. 
Faulkner, 17 Cal. 517 ; Rhodes v. Oraig, 21 Cal. 419423 ; 
Swartwart v. Curtis, 4 Comstock, 416 ; Humphrey v. Chamberlin, 
1 Kern. 274 ; Tompkins v. Hyatt, 17 N. Y. (5 Smith) 534 ; Peo- 
ple V. Merrill, 4 Kern. 74, 2d Whitaker Pr. 797 ; Jenkins v. 
Wild, 14 Wend. 542 ; Johnson v. Everett, 7 Page, 636 ; Baker v. 
Baker, 16 Cal. 627 ; Juan v. Ingoldshy, 6 Cal. 439. 

What a perfected appeal stays : Statutes of 1861, p. 364, Sec. 
291 ; Merced Mining Co. v. Fremont, 7 Cal. 130-32 ; Hxcks v. 
Michael, 15 Cal. 107, 110-11 ; Hoyt v. GUstm, 13 John. 139. 
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Opinion by Brosnan, J. 

This action, while in progress of trial in the District Court, was 
temporarily arrested by an order of prohibition from this Court. 

The power of the Court to make such an order in a proper case 
is unquestionable, because it is expressly authorized and conferred 
by the Constitution of the State. (Constitution of Nevada, Art. 
6, Sec. 4.) Nevertheless, the writ ought not to issue where there 
is another and adequate remedy. Properly speaking, the office of 
the writ of prohibition is not to correct errors, but to prevent 
Courts from transcending the limits of their jurisdiction in the exer- 
ci^ of Judicial but not ministerial power. (2 Hill, 367 et seq. ; 
also Id. 363.) This application is made principally on the ground 
that no appeal lies in this instance, and therefore this Court should 
quash the writ and permit the trial to proceed to a termination in 
the Court below. 

The facts, so far as necessary to be stated for a clear under- 
standing of the single question before us, are these : The complaint 
is in ejectment and contains the usual allegations. The answer 
sets up a general denial and other defenses. It also sets up a 
strictly equitable defense. In this, that the asserted title or claim of 
the plaintiff is derived from, and through a deed of conveyance, 
absolute upon its face, but which in fact is claimed to be a mort- 
gage to secure the payment of an antecedent debt — a defeasance 
having been executed and delivered contemporaneously with the 
deed. 

The answer prays an affirmative relief, t^at the deed be declared 
by the judgment of the Court a mortgage, that an account of the 
amount due thereon may be taken, and that the defendant be per- 
mitted to pay whatever amount may be found due, and thereby 
redeem the property from incumbrances. 

Upon the trial the parties first proceeded to try the issues raised 
by this equitable defense, leaving the law branch of ihe case to be 
afterwards tried. A jury was thereupon impanneled and sworn to 
try the equity side of the case. But no issues were framed for 
submission to the jury, and it seems that after the defendant had 
closed its evidence on this branch of the case, the District Judge 
withdrew the matter from the jury, on the ground, we presume, 
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that this equitable defense had not, in his opinion, been sustained. 
That jury was discharged, and another was impanneled to try the 
issues of law. Meanwhile, upon the termination of the equitable 
defense in the mind of the Court, a decree, as if made upon a dis- 
tinct and independent bill in equity, was signed by the Judge, filed 
and entered. This judgment or decree adjudged, not only that the 
deed alleged to be a mortgage is an absolute deed, but it further 
declares that the premises described therein (the property in con- 
troversy) were duly conveyed to the plaintifF. From this alleged 
decree, the defendant instantly undertook an appeal to this Court, 
filing the usual notice and undertaking. Having done this, the 
Court was applied to for a writ to stay the progress of the trial 
below until the appeal should be determined (the Court below hav- 
ing refused a continuance) upon the assumption, or rather ground, 
that the appeal had taken the case bodily from the Court below, 
and deprived that Court of further jurisdiction for the time being. 
Upon full conaderation of those facts, we have come to the con- 
clusion that an appeal at present does not lie in this case — that no 
such final judgment as warrants an appeal has been entered, or 
could have been entered, at the stage of the trial when this alleged 
decree was entered. There cannot be two final judgments in the 
same action, and each one the subject of appeal. If there may be 
two, there may be more. Such practice, if tolerated, would en- 
courage and stimulate litigation, instead of preventing a multi- 
plicity of suits and appeals, which is the plain and acknowl- 
edged intention and object of our code of procedure, as has been 
frequently declared by the Courts of the State from which our 
system has emanated. Another serious objection to the exercise of 
this right of appeal, in the present condition of this action, presents 
itself. It is this : This action is one — single ; and no matter how 
many intermediate orders, entries, or decrees (name them as you 
please) the Court may make during its progress to a final deter- 
nunation of the right of the respective parties litigant in the prin- 
cipal subject matter, whenever the controversy is brought to an end, 
then the judgment becomes a finality, and should be one, single, 
like the action which it determines. It should, however, be so 
comprehensive as to dispose of and settle all material and disputed 
points presented by the pleadings, unless this course of practice be 
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observed and followed. Aside from the objection already advanced, 
and others that might be mentioned, there must be embarrassment 
and difficulty in the introduction of a judgment record in evidence 
in any ftiture action where its use and effect may be necessary. 
The judgment roll is the first and best evidence in the way of 
estoppel or otherwise. Our statute declares of what that roll shall 
consist. It must contain the summons, the pleadings and judg- 
ment, and any orders relating to the change of parties. (Laws 
1861, p. 347, Sec. 203.) 

But if there be two final judgments in the same action, this statute 
cannot be complied with. We do not forget the fact that appeals 
may be taken from certain orders and decisions of Courts before 
final judgment. But such are expressly authorized by statute, and 
this is not one of the enumerated cases. (Statutes of 1864, p. 81, 
Sec. 30.) No appeal lies from an order made before final judgment, 
except in the cases specified in this statute. Therefore, regarding 
the alleged decree of the District Court, as we do, of no more 
effect than simply as an order made in the cause, and not being 
embraced within those interlocutory orders declared appealable by 
the statute, we must hold the appeal to be ineffective, and of course 
inoperative in staying the trial. 

A judgment is the " final determination of the rights of the par- 
ties in the action." This is the definition given to it in the New 
York code, and it is defined in the very same words in our statute. 
(Laws of 1861, p. 338, Sec. 144.) Li support of our opinion that 
no final, and therefore no judgment that could be legally appealed 
from, has been rendered in this action, we refer to the following cases, 
determined under and since the New York code went into opera- 
tion : 4 Coms. N. Y. Rep. Court of Appeals, pp. 415-16 ; 2 
Keman, (same Court) pp. 591-2 ; 5 Smith, (same Court) pp. 
534-5. 

We might rest here, but in view of the mode in which the trial 
has been thus far conducted, it may be proper to make some 
further suggestions. Judging from the formality jind character of 
what is called a decree in this case, it would seem as though there 
had been two distinct actions before the Couii;. There could have 
been no possible necessity for such a course. This is not advanced 
with any view of censure as regards Court or counsel, but because 
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8uch mode of proceeding enhances — and that minecessarilj — the 
C06tB of the parties Htigant, and because it is anomalous, and we 
think unprecedented, that different juries should be sworn to try 
different parts or issues in the same cause on the same trial. We 
do not, however, think it improper that in cases of this character, 
when an equitable defense is interposed, this particular defense 
should be first disposed of. Indeed we have no doubt that the 
equitable defense should first be tried. The reason of this course 
is manifest to every tyro in the profession. But this could have 
been done, and we think it ought to have been done, by the Judge 
sitting as a Chancellor in the first instance ; and if he was fully 
convinced as to the sufficiency or msufficiency of the equitable de- 
fense, he could exclude or receive it upon the trial of the legal 
issues as his judgment should sway. K he had doubts upon any 
points, the solution of which required the enlightenment of his con- 
science, he could have framed special questions of facts or issues, as 
they are technically denominated, to be answered by the jury try- 
ing the main cause. In this way, no matter how the general ver- 
dict may go— whether for plaintiff or defendant — ^if it be contrary 
to the effect of the special findings, or as they are sometimes called, 
special verdict, the general verdict must yield, and judgment will 
be entered according to the force and legal effect of the special 
findings. The decree so called, to which allusion has been made, 
and which was supposed to be appealable, we think trenches upon 
the province of the jury as regards the legal side of the case. It 
goes too far in stating that the premises in dispute were duly con- 
veyed to the plaintiff. The equitable question to be determined 
was whether the deed was not in fact a mortgage. That fact hav- 
ing been determined in the mind of the Court, the trial could have 
proceeded, and whether an order declaring his conclusion had been 
entered or not, would have made no difference to the Court in its 
ruling on the trial. But on this application we cannot modify or 
correct it, as it is not before us properly for review. It will be 
subject to the examination of the Court, if the case should here- 
after come before us upon appeal from the final judgment in the 

The Court was in hopes of having longer time for the prepara- 
tion of their written opinion in this case, their decision having 



Digitized by VjOOQ IC 



SUPREME COURT OF NEVADA, 1866. 81 

Soott V. The Bullion Mining Company. 

already been orally announced. But upon the request of counsel, 
and from deference to that request, and especially in view of the 
fact that our opinion may aid somewhat in the trial of the cause 
now in progress, we have denied ourselves the leisure to present 
our views so elaborately and methodically as we would desire. 
However, we have no doubt as to the correctness of the conclusion 
at which we have arrived. 

It follows that the writ of prohibition heretofore issued should be 
recalled and set aside. 

It is so ordered ; and the District Judge is directed to proceed 
and try the aforesaid action. 

The defendants will pay iiiG costs on this appeal. 



JOHN C. SCOTT, Respondent, v. THE BULLION MINING 
CO., Appellant. 

When two cases are pending in the same Court, between the same parties, 
a deposition may be taken npon one notice, affidarit, and commission, to be 
read in both cases. 

A deposition taken in one case may be used between the same parties in 
another ; so a deposition entitled in two cases between the same parties may 
be used in either. 

Where the deposition of the same witness is taken twice, and it appears 
that the first examination covered the whole ground of controversy, and was 
regularly taken, the Court might, perhaps, with propriety refuse to hear the 
second deposition. But if the first deposition is complete, the regular method 
would be to appear and contest the issuance of the second commission. 

Appeal from the District Court of the First Judicial District, 
Hon. B. S. MssiCE presiding. 

WUliams ^ Bixler, for Appellant. 

Respondent waived any objections there might be to the taking 
of the deposition in this form by appearing and proposing cross- 
interrogatories, without objecting. 

There is, in fact, no objection to entitling a deposition in two cases 
between the same parties, and involving the same issue of fact, to 
be read in each. 1 Greenleaf on Evidence, Sees. 552 to 554 ; 12 
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Sargent and Bawl. 80 ; 2 A. K. MarshaU, 525 ; 4 Dana, 166 ; 5 
B. Monroe, Grigsbt/ v. Daniel, 435 ; 7 Monroe, 578 ; 2 Daniels' 
Ch. Pr., Perkins' edition, pp. 1011 to 1014. 

C. jE, DeLong, for Respondent. 

It was not proper to allow the deposition taken on commission to 
be read, because the deposition of the same witnesses had previously 
been taken when both parties were present, and a fiill cross-exami- 
nation had. And respondent offered to allow this prior deposition 
to be read, waiving all objections on the ground that it had been 
improperly in the hands of the appellant, and opened by its officers. 

The law does not authorize the taking of one deposition for two 
cases. The witness should be separately sworn to each case. Ap- 
pellant waived nothing by appearing when notified. We do not 
object to the sufficiency of the notice and affidavit, but to the reg- 
ularity of the commission. The notice may have been sufficient, 
but regularly two commissions (one for each case) should have been 
issued. The issuance of the commission was subsequent to time of 
respondent's appearance to the notice ; no irregularity in this was 
waived. 

The rules regarding depositions in chancery cases are not appli- 
cable to actions at law. The authority for reading depositions in a 
court of law can only be found in the sta^tute. McCann v. Beach, 
2 Cal. 25 ; Dye v. Bailey, 2 Cal. 383. 

Opinion by Lewis, C. J., full Bench concurring. 

The principal question involved in this appeal, and the only one 
which we deem it necessary to pass upon, arises upon the ruling of 
the Court below in rejecting the depositions of Harter and Forcade. 
The objection urged against their admission by counsel for plaintiff 
was, that the affidavit, notice, and commission upon which the depo- 
sitions were taken were all entitled in two different actions, viz : 
John C. Scott vs. The Bullion Mining Company and TAc BiUlion 
Mining Company vs. John C. Scott. 

These two actions, it appears, were pending in the same Court at 
the same time : the one an action for ejectment brought by Scott to 
recover a certain interest in the Bullion Company's mining ground, 
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and the other an action to quiet title brought by the Bullion Com- 
pany agjdnst Scott. The defendant wishing the testimony of Harter 
and Forcade, who were residing in the State of California, made ap- 
plication for a commisfflon for their examination. The notice of ap- 
plication, tl^B affidavit of James M. Walker, upon which the appli- 
cation was made, and the commission, are all entitled, as before 
stated, in both actions. The notice informed the plaintiff, that upon 
the 9th day of March, a.d. 1865, application would be made to one 
of the District Judges of the County of Storey for a commission to 
take the deposition of Isaac M. Harter and Jacob Forcade in the 
two actions then pending between the plaintiff and defendant in the 
District Court of Storey County, i. e., Scott v. Bullion Company 
and The Bullion Company v. Scott^ and the commission directs the 
commissioner to take the depositions of Harter and Forcade in an- 
swer to the interrogatories annexed, as witnesses in the two actions 
above mentioned. No cross-interrogatories were filed by the plaintiff. 
The depositions were taken and properly returned, but upon the 
trial, counsel for plaintiff objected to the reading of them, for the 
reason before stated. The objection was sustained, and this ruling 
is assigned as error. The objection was not well taken, and, in our 
opinion, the Court below erred in rejecting the depositions. Though 
the issuance of one commission in two or more cases, situated as 
these are, may not be commendable practice, we cannot say that it 
is not a substantial compliance with the statute. Section 880 of the 
Practice Act provides the manner in which the deposition of a per- 
son not residing in the State may be taken. That it shall be upon 
" commission issued from the Court under the seal of the Court 
upon an order of the Judge or Court, or Probate Judge, on the ap- 
plication of either party, upon five days' notice to the other." " It 
shall be issued to a person agreed upon by the parties, or, if they 
do not agree, to any Judge or Justice of the Peace selected by the 
officer granting the commission, or to a commissioner appointed by 
the Governor," etc. Unless it is claimed that a commission to take 
testimony in two actions is a commission in neither, it would seem 
that the proceedings to obtain the depositions in question were in 
substantial compliance with section 380. 

The notice itself is unquestionably sufficient in either of the cases. 
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How, therefore, merely making it a notice in both, destroys it so 
that it is a notice in neither, we cannot see. 

Hence, in our opinion, notice was given in both actions. An affi- 
davit was also made in both, and the commission authorizes and di- 
rects the commissioner to take the depositions in both case. True, 
there was but one notice, one affidavit, and one commission in both 
cases, but the notice, affidavit and commission were all so formed as 
to answer all the requirements in both actions, and the mere fact 
that there was not a distinct set of these papers in each case should 
not prejudice the parties interested when the requirements of the 
law are substantially met by one set, as in this case. 

But there is another reason for this view of the question. The 
taking of testimony by deposition is purely a chancery practice, and 
was never recognized in the Courts of law until the innovation of 
the modem practice. 

The Common Law recognized no testimony except such as was 
delivered viva voce in open court, whilst the Courts of Chancery 
have always possessed and exercised the power to issue commissions 
for the examination of witnesses, and the manner of executing the 
commissions and returning the same depended upon the rules and 
practice of the Court rather than upon any statutory provisions. 
(^Brown v. Southworih^ 9 Paige, 350.) When, therefore, this 
practice of issuing conmiissions for the examination of witnesses and 
issuing depositions is extended to Courts of Law by statute, the same 
rules which govern the Courts of Chancery in receiving them should 
also be recognized by the Courts of Law in the absence of any di- 
rect statutory provisions. For it seems to us the most obvious sug- 
gestion of reason, that when the Statute confers upon the Courts of 
Law any Chancery powers, the same rules by which the powers were 
exercised by Courts of Chancery should govern the Courts of Law 
in the exercise of them. The Statute, of course, so far as it pre- 
scribes the mode of procedure, must be strictly complied with ; but 
beyond that, and in the absence of any statutory rules, the rules 
adopted in the Courts of Chancery should govern. Our Statute 
only prescribes the manner in which depositions may be taken, and 
we are compelled to resort to the practice in chancery for the rules 
governing the use of them when so taken. So far as the statutory 
requirements are concerned, they have been followed. If then, by 
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the practice in chancery, the depositions of Harter and Forcade 
would be admissable, they were so in this case on the trial in the 
Court below. It is an old rule in Chancery that a deposition in 
one suit may be used in another between the same parties, where 
the same question is involved in both. (2 Daniels' Chancery Pr. 
1011, 2 A. K. Marshall, 526.) Surely we can see no reason why 
one deposition which is taken in two cases cannot be used in either. 
Under that rule it was of no consequence what the title of the action 
might be m which the deposition was taken, to entitle a suitor to 
use it in another and entirely different action between the same 
parties — ^it was only necessary to show that both suits involved the 
same question. 

There seems to be no good reason, then, why a deposition bearing 
the title of two actions should not be used in any action involving 
the same question between the same parties, and certainly not in 
either of the actions in which it was in fact taken. The case of 7 
Monroe, 576, seems to be directly in point, sustaining our view of 
the question ; and we do not now see sufficient reason to justify us 
in disregarding its authority in this case. 

There may have been good reasons for rejectmg the second depo- 
sitions, but none appear in the Transcript. 

The ground taken by the Court below for its ruling is utterly un- 
tenable. If the first depositions were fall and complete, covering 
all the points in the case, and there was no legal objection to their 
being used on the trial, it would have been proper for the Court to 
reject the second depositions and allow the first to be used ; al- 
though the better practice in such cases would be to appear and 
object to the issuance of the second commission. In this case, had 
it been shown that the first depositions contained a full and com- 
plete examination of the witnesses, and that there was no legal ob- 
jection to their being used, we could not say that the Court below 
erred in ruling out the second depositions. This is not, however, 
shown ; and from the testimony and facts before us, it is impossible 
to say that the second was not issued for the purpose of taking the 
testimony upon some question omitted in the first depositions, or for 
the purpose of making some point more clear or explicit. 

But as the reason upon which the Court below rejected the sec- 
ond deposition is untenable, and no other appearing in the Trans- 
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cript, we are compelled to reverse the judgment and award a new 
trial, and it is so ordered. 



THE MAYOR AND BOARD OF ALDERMEN OF THE 
CITY OF VIRGINIA, Appellants, v. THE CHOI^ 
LAR-POTOSI GOLD AND SILVER MINING CO., 
Respondent. 

Section 8, Article VIII, of the Constitution, requiring the Legislature to pass 
a general law for the organization of cities and towns is inoperative until acted 
upon by the Legislature. 

Such sections, if standing alone, and not qualified bj any other section of the 
Constitution, might raise a strong implied prohibition against the Legislature 
passing any special laws on the same subject. 

Section 1, Article VIII, by much stronger implication, seems to rescrre to 
the Legislature the power to pass special laws in regard to municipal corpora- 
tions : that is, to create them ; or, at least, to confer special and additional 
powers after they are in existence. 

The City of Virginia was a municipal^ corporation when the Constitution 
was adopted, and has never ceased to be a corporation. 

The law amending the charter is, therefore, constitutional. 

The products of mines are personal property, and as such subject to taxa- 
tion for municipal purposes. 

All property within the municipality is subject to one annual taxation, and 
it makes no difference that it is removed beyond the corporate limits before the 
amqunt of tax is specified; or the mode of collecting established. 

The Constitution requires that all cut valorem taxes shall be as nearly equal 
as may be. We cannot sec that the mode of assessing the products of mines 
violates that principle of equality. 

The municipal authorities of the City of Virginia may add a penalty for 
refusing to give the Assessor proper information to enable him properly to 
assess the products of a mine. 

Appeal from the District Court of the First Judicial District, 
the Hon. R. S. Mesice, presiding. 

The facts are stated in the opinion. 

Clark Churchill and McRae ^ Rhodes, for Appellants. 

The power of the Legislature over the subject of taxation is un- 
limited (Blackwell on Tax Title, pp. 8 & 9). So the mode of as- 
sessing rests with the Legislature. People v. Mayor of Brooklyn, 4 
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Comstock, 420, 425-6 ; Burnett v. Mayor of Sacramento, 12 Cal. 
76 ; Blanding v. Burr, 13 Cal. 343-351 ; People v. Seymour, 16 
Cal. 332 ; People v. Holiday, 25 Cal. 300. 

There is no constitutional objection to passing tax laws which are 
retroactive. The only objection to such laws is one of policy. 

See Von Schmidt v. Huntingdon, 1 Cal. 65 ; Thome v. City of 
San Francisco, 4 Cal. 127. 

The same doctrine is held in New York, Jones et al. v. Still et al. 
9 Barb. 482. See Abbott's Digest, 5 Vol. p. 81, Sees. 57-66 inch 
So in the Courts of the United States. See Calder et Ux. v. Bull 
et Ux,, 3 Dall. 386 ; 1 Cond. 172. See also Providmce Bank v. 
Billings et al. 4 Pet. 614, Charles River Bridge Case, Hart v. 
Lampleire, 3 Pet. 289 ; President Charles River Bridge v. War- 
ren Bridge, 11 Pet. 420. 

Hillyer ^ Whitman, for Respondents, made the following points : 

1. The City of Virginia has no existence, the charter being un- 
constitutional. Constitution of Nevada, Art. 8, Sec. 8. 

2. The ordinance was made without authority. Constitution of 
Nevada, Art. 10, Revenue Act, Stat. Nev. 1864-5, pp. 271, 315 ; 
Charter City Virg. Stat. Nev. 1864-5, pp. 209, 218. 

3. It is' retroactive, and therefore unconstitutional. Sedgwick 
on Stat, and Const. Law, pp. 188, 189, 190 ; Smith's Commentaries 
on Statutory and Constitutional Construction, p. 306, sec. 169. 

4. It attempts to tax property belonging to a citizen of another 
State when the property is not within the State. This cannot be 
done. State of Nevada v. John 0, Earl et ah. Supreme Court, 
Nevada ; Rev. Act, Nevada Stat. 1864-5. To the point of cit- 
izenship, see Ohio ^ Mississippi R. Co. v. Wheeler, 1 Black, 286, 
and cases there cited. 

5. The ordinance attempts to assess by legislation. Such as- 
sessment is void. Ferris v. Coover, 10 Cal. 632-3; Charter 
City Vu-g. Nev. Stat. 1864-5. See Bouv. Titie Assess— Assess- 
or. 

6. If the power to levy a tax was in the plaintiff, yet there was 
no power in it to attach the extraordinary penalties. The city pos- 
sesses no powers except those expressly granted by Statute, or such 
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as are necessary to carry such powers into effect. Lowe v. Oittf 
of Marysvilley 5 Cal. 214 ; Sodge$ v. City of Buffalo , 2 Denio, 
112 ; DouglaB v. Mayor of PlacerviUe^ 18 Cal. 647, and cases 
there cited. 

Opinion by Bbatty, J. 

This was a suit brought for the collection of municipal taxes al- 
leged to be due from the defendant to the city of Vir^nia for taxes 
on the products of a mine. 

Virginia was a city existing under Territorial law when the Con- 
stitution was adopted. In March, 1865, the State Legislature 
passed a law, re-chartering the city, and repealing the former law, 
granting a charter, so far as it was inconsistent with the new Act 
of Incorporaljon. Section 17 of the Act of March, 1865, em- 
powers the Board of Aldermen " To levy and collect taxes on all 
property within the city, both real and personal, made taxable by 
law, for State or county purposes." Section 20 of the same Act 
authorizes the Board to provide by ordinance, the manner of assess- 
ing and collecting taxes. 

The first election under the new charter took place the first 
Monday in May. The new oflScers qualified the second Monday of 
May. The Board of Aldermen in the month of September follow- 
ing, passed an ordinance prescribing the mode of assessing and col- 
lecting taxes. 

That ordinance provided for a quarterly assessment and payment 
of the tax on the proceeds of the mines ; the first quarter to com- 
mence the last Monday of May, and end the last Monday of Au- 
gust, 1865. The ordinance in prescribing the manner of assessing 
the taxes on the proceeds of mines follows the same course pre- 
scribed by the State Legislature for assessing them for State pur- 
poses. That is in substance, to ascertain the amount and yield of 
ores from each mine, for one quarter, to deduct from the gross yield 
first twenty dollars per ton ; then to deduct from the remainder 
one-fourth, or twenty-five per cent., and to assess the remaining 
three-fourths at the same ad valorem tax as other property. The 
complaint sets out all the foregoing facts, and many other facts to 
which it is not now necessary to allude, as the contested points in 
the case will be explained by the foregoing statement and such 
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additional facts as we will be obliged to allude to in the course of 
this opinion. 

The Court below sustained a demurrer to the complaint, and en- 
tered judgment for defendants, and the plaintiff appeals to this 
Court from the judgment rendered by the Court below. 

We will follow the counsel of respondent in noticing the different 
grounds on which they claim the judgment must be sustained. 

First, it is clainyd that the city of Virginia is not a corporation, 
and its Aldermen have no municipal powers for the reason that the 
law of March, 1865, granting the new charter, is void, because it is 
in conflict with Constitutional provisions. Section 8, article 8, of 
the Constitution is in these words : ^' The Legislature shall provide 
for the organization of cities and towns by general laws ; and re- 
strict the powers of taxation, assessment, borrowing money, con- 
tracting debts and loaning their credit, except for procuring supplies 
of water." 

Here is a requirement of the Legislature to do a certain thing, 
to pass a general law on a certain subject. This provision of the 
Constitution remains inoperative until the Legislature performs its 
duty ; at least it remains inoperative so far as any positive effect is 
to be given to it. But it may be contended that it has a negative . 
effect — that it raises an implied prohibition against the Legislature 
passing any special law for organizing cities or towns. Although 
there are no negative terms in the clause, if it stood alone and was 
not qualified by any other clause, we would certainly be inclined to 
hold that such was the intention and effect of the section. Other- 
wise it would be useless, for if the Legislature first passes a gen- 
eral law, and then goes on to pass a special law, organizing each 
new town or city as it comes into existence, the general law would 
be a dead letter in the Statute Book. Doubtless the framersofthe 
Constitution intended that section of the organic law to have some 
beneficial effect. But there is another section of the Constitution, 
to wit : section 1, of article 8, which we think settles this question. 
That section reads as follows : '^ The Legislature shall pass no 
special act in any manner relating to corporate powers, except for 
municipal purposes ; but corporations must be formed under general 
laws ; and all such laws may, from time to time, be altered or re- 
pealed. 
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The expression, " in any manner relating to corporate pow- 
ers," is a rather ambiguous phrase, but we think the framers of the 
Constitution meant by that language to prohibit the formation of 
corporations by special acts. The subsequent language, " but 
incorporations may be formed under general kws," shows that was 
the meaning intended to be conveyed. Then, to use more appro- 
priate language, the section would read in this way : " The Legis- 
lature shall pass general laws for the formatiqii of corporations ; 
but no corporation (except corporations for municipal purposes) 
shall be created by special act." 

This, we think, is what the Constitution meant to express. 

Is there not here positive implication that the Legislature may 
create municipal corporations, much stronger than the negative im- 
plication in section eight, that they shall not ? Besides, the power 
to create municipal corporations is one usually exercised by State 
Legislatures, and we ought not to infer that the Legislature of this 
State was inhibited from the exercise of such power, unless the 
Constitution is reasonably clear on the point. 

But there is another view to take of this power. It may be that 
the Convention intended by section eight to provide that all new 
towns and cities should be organized under a general law. After 
they were once organized, if their size, circumstances, and necessities 
required more extensive, or more restricted limitations upon the 
municipal oflScers than those conferred by the general law, the 
Legislature might apply the remedy by special act. If such was 
the intention, we think the new charter was framed strictiy in ac- 
cordance with the idea. Virginia was a chartered city when the 
Constitution was adopted ; it was already organized as a municipal 
government. It has never ceased to be such. The new charter 
is, in eflfect, but an amendment of the old one. If the Legislature 
could pass any special law in respect to municipal corporations, 
(and of that we have no doubt) we think there is no constitutional 
objection to this one. 

The Act creating the new charter expressly authorizes the Board 
of Aldermen to provide for the levy, assessment, and collection of 
a tax on all property, real and personal, in the city, which is sub- 
ject to taxation for State and county purposes. 

Admitting the City of Virginia to be a legally constituted cor- 
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poratioD, it is contended the corporate authorities had no power to 
levy this particular tax on the proceeds of the mines. 

The corporation is authorized to tax " all the property, real and 
personal, in the city, which is subject to taxation for State and 
county purposes.'* 

But, say respondents, these ores attempted to be taxed are not 
real estate in the nature of things, and not personal estate because 
the statute declares they are not. ^ 

The fifth section of the Revenue Act defines real and personal 
estate, and winds up with this proviso : '< That gold and silver bear- 
ing ores, quartz, or minerals from which gold or silver is extracted, 
when in the hands of the producers thereof, shall not mean, nor be 
taken to mean, nor be listed and assessed under the term ^ personal 
property,' as used in this section of this Act, but is specially excepted 
therefrom, and shall be listed, assessed, and taxed as hereinafter 
provided." 

As we understand this proviso, it does not intend that ores whicL 
are the products of mines shall in no case be held or treated as. 
personalty, but simply that such ores are not to be considered 
as included within the definition of personal property, as used in 
that section, and that they are not to be listed or taxed under the 
general provisions in regard to personal property, but under other 
and special provisions as to the product of mines. We think the 
products of mines are personal property subject to taxation for State 
and county purposes, and also to municipal taxation, under the law 
conferring the taxing power on the corporate authorities of Vir- 
gmia. It is further objected, that this assessment was on property 
not in the city when the ordinance was passed for the assessment. 
The assessment was on property which was in the city after the 
passage of the law by the Legislature. 

All property within a city or State, except that which is in 
transitu, is liable to one annual taxation. The Act of the Legisla- 
ture was suJflScient authority for taxing all property within the city 
after the passage of that Act. It made no difference when the 
ordinance was passed or the assessment made, if it were owned and 
held in the city at any time during the year after the law was 
passed, it was subject to taxation. The duty to pay a tax on the 
property arose whilst the property was in the city. It could make 
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no difference that it was removed from the city before the ordinance 
was passed prescribing the amount of tax to be paid, and the man- 
ner of assessing and collecting. There is no objection to making 
an Act so far retroactive as to enforce the performance of an exist- 
ing duty. We do not think the position that the ordinance is void, 
because it attempts to assess by legislation, is tenable. 

The tenth article of the Constitution provides : " The Legislature 
shall ptovide by law for a uniform and equal rate of assessment 
and taxation, and shall prescribe such regulations as shall secure a 
just valuation for taxation of all property, real, personal or pos- 
sessory, except mines and mining claims, the proceeds of which 
alone shall be taxed." 

The leading feature of this section is that the taxation shall be 
equal and uniform, and that the proceeds of the mines only shall be 
taxed. In other words, whilst the body of the mine remains 
untaxed, the ore taken out (for that is the primary proceeds of the 
mine) shall be subject to the same ad valorem taxation as other 
property. The mode of afisessment prescribed by the Legislature, 
and followed by the city ordinance, was doubtiess intended to 
arrive at the true value of the ore, and tax it at that value. It is 
evident when the ore is taken out of the mine it is not worth what 
it will yield ; for if ore be taken out which, by working process, 
will only yield twenty dollars per ton, and it costs twenty dollars 
to haul it to a mill and have it worked, it is really worth nothing ; 
hence it was very properly provided that in assessing ores, twenty 
dollars per ton should be taken from the actual yield of such ores, 
that being generally considered about the cost in the principal min- 
ing districts, of hauling ores to the mill and working them, at the 
time the law was passed. In addition to the deduction of twenty 
dollars per ton, there is a deduction of twenty-five per cent, from 
the remainder. Why this latter deduction was made it would be 
hard to say, but this is not injurious to those who pay taxes on the 
proceeds of mines, and they have no right to complain. There 
ought to be some settied mode of ascertaining the value of ores or 
the proceeds of mines. The Legislature is the body to prescribe 
that method. If there is nothing in the manner prescribed grossly 
unjust and in violation of that principle of equality prescribed in 
the Constitution, this Court would not interfere with their action. 
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Absolute equality in assessments is known to be impossible. 
We do not see anything in the mode prescribed by the Legislature, 
and followed by the ordinance, which so far violates the principles 
prescribed in the Constitution as to authorize us to say the spirit of 
that instrument has been disregarded. The fixing of a valuation of 
five hundred dollars per ton on all ores, when the owners or mana- 
gers of mines refuse to furnish the means of making a more correct 
assessment, is apparently a rather hai'sh rule, but there is no diffi- 
culty in avoiding such assessments. If a party willfully refuse 
information, it is but a just penalty for neglecting to perform a plain 
duty ; in such case they can only blame themselves. 

As the Board are authorized to prescribe by ordinance the 
method of enforcing payment of these taxes, we see no reason 
why they may not add a penalty for not paying the taxes when 
demanded, which shall compensate the city or its attorney for the 
trouble and delay of enforcing the collection. The judgment is 
reversed. The Court below will reinstate this cause on the calen- 
dar, overrule the demurrer, allow the defendant to answer if it 

chooses to do so, and proceed with the trial of the cause. 2 



B. F. HASTINGS & CO. v. THE BURNING MOSCOW CO. 

Neither the written stipulation in this case, nor the recitals in the judgment, show 
that defendant consented to a judgment for gold coin. Even if such consent 
had been given, it would not have conferred on the Court authority or juris- 
diction to enter such a judgment. 

Although that part of the judgment requiring payment in gold coin was void, 
yet it might be injurious to defendant. 

This Court will reverse not only erroneous judgments, but void judgments. 

Appeal from the District Court of the First Judicial District, 
Hon. Richard Rising presiding. 

The facts are stated in the Opinion. 

HiUyer ^ Whitman and J. H, Hardy ^ for Appellants. 

It is error to enter judgment for gold coin. (Burling v. Qood- 
man^ 1 Nevada, 314 ; Millikm v. Sloat^ 1 Nevada, 684 ; Mitchell 
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V. Bromberger^ 1 Nevada, 607 ; Fox v. Bar stow et al, 1 Ne- 
vada, 612.) 

The recitals in judgment do not show that defendant consented 
that judgment should be entered for gold coin ; even if such con- 
sent was given, it could not authorize the Court to do an act 
which is illegal, and in violation of the Act of Congress. 

Crittenden ^ Sunderland, for Respondents, made the foUowmg 
points: 

1. There is no error in the judgment which requires reversal, 
or even modification. 

2. If there is any error in the judgment, it should be corrected 
not by reversal, but by modification not afiecting rights arising 
under the judgment. 

3. The judgment in this case was entered by consent in open 
court, and appellant cannot object to its form. However valid an 
objection may exist to it, consent waives it. The appellant is 
estopped from raising it. The maxim " Volente non fit injuri%^^ 
applies. (2 Bouvier's Law Dictionary, 149 ; 2 BurriU's Law Dic- 
tionary, 1049 ; 1 Phillips on Evidence, 458 ; Meerhoh v. Se%- 
sionsy 9 Cal. 277 ; O* Dougherty v. Aldrich, 6 Denio, 385 ; Broihr 
erton v. Hart, 11 Cal. 405 ; Treadwell v. TTeZfe, 4 Cal. 263 
Imley v. Beard, 6 CaJ. 666 ; Holfne% v. Rogers, 13 Cal. 200 
CoryeU v. Cain, 16 Cal. 572 ; SUeper v. Kelly, 22 Cal. 456 
Milliken v. Sbat, [in re-hearing] 1 Nevada ; McConnell v. White, 
Mmor, 112, cited.2 U. S. Digest, p. 189, § 837.) 

The judgment is not founded on the stipulation. It does not 
purport to be founded on it, but is subsequent and overrules it. 
The stipulation was waived by the subsequent appearance of de- 
fendant, and consent to a different judgment. (Cases above cited ; 
Coryell v. Cain, 16 Cal. 572 ; De Leon v. Eeguera, 15 Cal. 494.) 

It cannot be shown in this Court that the fact was not in truth 
as stated m the judgment — that is, that the defendant " did not 
confess judgment as stated, but only intended to confess it in the 
form warranted by the stipulation." Such a question must be first 
raised in the District Court, upon a motion to correct the entry of 
judgment. ( Clark v. Forshay, 3 Cal. 291.) 



Digitized by VjOOQ IC 



SUPREME COURT OF NEVADA, 1866. 95 



Hastings v. The Burning Moscow Companj. 



Opinion by Beatty, J., Brosnan, J., concurring. 

This was a case in which judgment was rendered against defend- 
ant upon two promissory notes and an account. 

The judgment is in terms for gold coin of the United States, and 
the only error complained of is that the judgment calls for coin, 
when under the rulings of this Court, in Burling v. Goodman, the 
judgment should have been for money generally, and not for any 
particular kind of money. 

The respondents make two answers to this assignment of error. 

First — The judgment in this case was rendered in its present form 
by consent of appellants, and therefore they are estopped from ap- 
pealing or complaining of any errors in the judgment. 

Second — ^That the words " gold coin" are mere surplusage, and do 
not affect the validity of the judgment, or make it different in effect 
from what it would be if these words were not employed. 

On the first point, two things are to be considered. First, did 
the appellants consent to the rendition of judgment in its present 
form ; second, if they did assent, does it preclude them from now 
objecting. 

When the case was first before the Court, it would seem the de- 
fendant (appellant) answered — ^filed some sort of petition, and made 
some motion in the case. Before the petition was disposed of, the 
following stipulation was filed : 

'^ It is hereby consented and stipulated that the answer, petitioiLj 
and motion on the part of defendant above named, are hereby with- 
drawn, and plaintiff allowed to take judgment according to the 
facts stated in their complaint." 

Immediately after the filing of this stipulation in this case, judg- 
ment was entered, and in the judgment is this recital : '' and by 
consent of the said attorneys in open court the answer,. petition, 
and motion of the defendant are withdrawn, and that judgment be 
rendered in favor of the plaintiffs and against the defendant for the 
several sums mentioned in the complaint herein, with the interest 
thereon, as claimed in said complaint." 

It is not claimed that the stipulation authorizes a gold coin judg- 
ment, but it is said the words ^' as claimed" in the foregoing quota- 
tion from the recitals of the judgment refer to the character of the 
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judgment asked for in the prayer of the complaint, and the entry 
of judgment in gold <5oin. We think the phrase " as claimed" 
refers simply to the interest claimed. It means, taken altogether, 
that plaintiff may take judgment for the sums claimed in the com- 
plaint, with interest at the rates claimed in the complaint. We 
think the recitals have reference to the amounts and rates of 
interest admitted by defendant, and not to the form of judgment. 

That was fixed by law, and required no admissions from the 
defendant ; and none, in our opinion, is expressed or intended to be 
expressed in this recital. 

We are satisfied if the defendants had in the most unequivocal 
manner consented to a judgment for gold coin, this Court would 
still have been bound, on appeal, to reverse or modify the judg- 
ment. When a defendant consents to a judgment against himself 
he must be held to admit every possible fact consistent with the 
pleadings which would be necessary to support the judgment. It 
may also be held that by consent he waives all errors. But no de- 
fendant can by consent confer power or jurisdiction on a Court to 
enter an illegal judgment or a judgment beyond the jurisdiction of 
the Court. If a man is on trial for larceny in a Court only having 
criminal jurisdiction, he can plead guilty ; but he cannot at the same 
time authorize the Court to enter judgment in damages against 
himself and in favor of the prosecutor for the value of the goods 
stolen. So a man, if sued for a debt in a Court of civil jurisdiction, 
may come into a Court and assent to a judgment for the money, 
but he could not authorize the Court to add to the judgment an 
order that if the same was not paid in a certain time defendant 
should be imprisoned until the debt was paid. 

In this case no judgment could be entered in gold coin without 
an express violation of law. We do not think defendant could 
authorize the Court to violate law. 

With regard to the second point, that the words " gold coin " 
are mere surplusage, void and without effect under the rulings of 
this Court, we are compelled to differ with the counsel for respond- 
ent. 

We do not hesitate to say that a tender of legal tender notes 
made and kept good would discharge a judgment for gold coin. 
But on the other hand, the Sheriff must obey the orders of the 
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Court of which he is an officer. If the Court orders him to sell 
property for gold he must do so, or he is in contempt. The order, 
then, that the judgment must be made in gold coin, although 
void, is an order made by a Court having jurisdiction of the 
defendant, and also of the action in which the order is made. , 

This order, although void, may operate unjustly to defendant, 
and we see no reason why this Court may not correct it. This 
Court has jurisdiction of the parties and of the action, and we think 
should correct all illegal orders made in the case, although per- 
chance where the order is clearly void the defendant might be able 
to maintain an action against a ministerial officer enforcing it. Ap- 
pellate Courts frequently set aside void judgments, as well as those 
which are merely erroneous and not void. (See Gray et al. v. 
Schuppy 4 Cal. 85 ; Zander v. Coe, 6 Cal. 230 ; Rudolph v. 
Thalheimer et aL, 2 Kiman, 598.) We have modified all judg- 
ments of this character heretofore before us, except in the case of 
Mitchell ^ Hundley v. Bromberger. That we reversed, because 
there were other seeming errors, and it did not appear to us full 
justice would be done either party by a simple modification. In 
this case we will pursue the same practice as heretofore in similar 
cases. 

The judgment in the Court below must be so modified as to strike 
out all that part of it which relates to gold coin. 

The Court below is ordered to make such modification. The 

appellant will recover its costs in this Court. I « 

8« og 



J. C. CLARK, Respondent, v. THE BURNING MOSCOW 
COMPANY, Appellant. 

On Appeal from the First Judicial District, Hon. Richard Ris- 
ing presiding. 

B. (7. Whitman^ for Appellant. 

Crittenden ^ Sunderland, for Respondent. 
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Opinion by Beatty, J., Brosnan, J., concurring. 

The only error complained of in this case is that the judgment is 
for gold coin. It only differs from the case of B. F. Hastings & 
Go. against the same defendant in this, that the judgment is founded 
on a trial and finding of facts, and not on the consent of defendant. 
Upon the authority of B. F. Hastings ^ Co. v. same defendant, the 
judgment in this case is modified so as to strike out all that portion 
thereof which requires the same to be satisfied in gold coin. The 
Court below is directed to make said modification. 

The appellant will recover its costs in this Court. 



THE VIRGINIA & GOLD HILL WATER CO., Respondent, c. 
THE BURNING MOSCOW MINING CO., Appellant. 

On Appeal from the First Judicial District Court, Hon. Richard 
Rising presiding. 

B. C. Whitman^ for Appellant. 

Oritfenden ^ Sunderland, for Respondent. 

Opinion by Beatty, J., Brosnan, J., concurring. 

The judgment in this case will be modified, on the authority of 
B. F. Hastings ^ Co.y. same defendant, and J. C. Clark v. same 
defendant. 

The Court below will modify the judgment by striking out all that 
part thereof which requires the same to be paid or satisfied in gold 
coin. 

The appellant will recover its costs in this Court. 
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JOHN GILLIG & E. B. MOTT, Respondents, v. THE BURN- 
ING MOSCOW MINING CO., Appellant. 

Appealed from First District Court, Hon. Richard Rising 
presiding. 

B. 0. Whitman, for Appellant. 

Crittenden ^ Sunderland, for Respondent. 

Opinion by Beatty, J., Brosnan, J., concurring. 

The judgment in this case will be modified on the authority of B. 
F. Hastings ^ Co, v. same defendant, and J". C Clark v. same 
defendant. 

The Court below will modify the judgment by striking out all that 
part thereof which requires the same to be paid or satisfied in gold 
com. 
' The appellant will recover its costs in tins Court. 



JOHN GILLIG, Respondent, v. THE BURNING MOSCOW 
MINING CO., Appellant. 

On Appeal from the First Judicial District, Hon. Richard Ris- 
ing presiding. 

B, C, Whitman, for Appellant. 

Crittenden ^ Sunderland, for Respondent. 

Opinion by Beatty, J., Brosnan, J., concurring. 

The judgment in this case will be modified on the authority of B. 
F, Hastings ^ Co. v. same defendant, and J. C, Clark v. same 
defendant. 

The Court below will modify the judgment by striking out all that 
part thereof which requires the same to be paid or satisfied in gold 
coin. 

The appellant will recover its costs in this Court. 
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B. F. HASTINGS & CO., Respondents, v. THE BURNING 
MOSCOW G. & S. M. CO., Appellant. 

Whether this Court, on reyersing a judgment, may also order a sale under exe- 
cution to be set aside. 

Section 283 of Practice Act of 1861, and Section 8 of the Act of 1864-5, in 
relation to Courts of Justice, commented on. 

Even if the Supreme Court on appeal from a judgment might order an exe- 
cution and sale made before appeal to be set aside, yet it is clear that the Dis- 
trict Court after case reversed has concurrent jurisdiction to do the same thing. 

It is the proper practice after a judgment has been reversed in this Court, to 
move in the Court below, when these facts justify such proceedings, to set aside 
a sale made on execution under an erroneous judgment. 

Sales under a void judgment are a nullity. But sales under a judgment merely 
erroneous are good, and pass the title to the property sold. 

Whilst the mere reversal of a judgment will not invalidate a sale regularly 
made, there is no doubt Courts may, under proper circumstances, (when the 
rights of innocent parties are not thereby injuriously affected^ set aside such 
sales. 

A judgment for so much money to be paid in gold coin is not void. The judg- 
ment is valid, but the clause requiring it to be paid in coin is invalid. 

All parties are bound to notice the invalidity of the latter clause. 

Sales made under erroneous judgments will be set aside as far as can be done 
without injury to third parties. 

When a judgment is reversed, the parties should as near as possible be restored to 
the condition they were in before error was committed. 

A third party purchasing at a judicial sale, and paying his money, ought as a 
matter of policy to be protected. 

When the judgment is merely modified, and the plaintiif has been the purchaser 
of property, it may or may not be necessary or proper to set aside a previous 
sale. 

The sale in this case should be set aside : first, because there was an irregular- 
ity in the judgment which all parties were bound to notice ; and second, the 
plaintiff being the purchaser, the setting of the sale aside only replaces the 
parties in the position they occupied before error committed. 

Qaere f If a Sheriff advertises to sell property for gold only, can a stranger to 
the proceedings, who only connects himself with the sale by bidding, compel 
the Sheriff to receive paper ? 

Even if a stranger could do so, he would not bid full value for the property, 
knowing he must have a lawsuit before he could compel the Sheriff to take 
the paper. 

Appeal from the District Court of the First Judicial District, 
Hon. Richard Rising presiding. 

The facts are stated in the Opinion. 
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TA08. R. WiUiamSy and B. C. Whitman^ for Appellants, made . 
the following points: 

The District Court having control of its own process, had juris- 
diction to entertain and grant this motion. (8 Cal. 134 ; 14 ibid. 
168, ibid. 177 ; 16 ibid. 202, Nash. Dig. Ohio, pp. 285, 286 ; para- 
graphs 2-6 ; 4 Scam. 374 ; 14 Cal. 667.) 

Execution sales made under an irregular judgment which has 
been modified or revised, will be set aside. (1 Tidd's Prac. 
561-2; 14 Cal. 667.) 

Where the plaintiff becomes the purchaser, he takes with notice 
of all irregularities. (8d J. J. Marshall, p. 213 ; 14 Cal. 667, 
and authorities there cited.) 

A sale for more than authorized by the judgment will be set 
aside. (4 Dana, 99 ; 1 Nev. 613.) Therefore, a sale for some- 
thing^ or a thing not authorized by law, should meet the same fate. 

A sale contrary to the terms of the execution, should be set 
aside. (3 Monroe, 342.) 

Variation between the execution and the judgment, avoids the 
former. (6 J. J. Marshall, 614.) 

An irregular execution may excuse the officer, but not the party 
causing it to be issued. (4 litteD, Ky. 308; 7 J. J. Mar- 
shall, 149.) 

Upon the point of the direct injury to the defendant by the sale, 
the record shows that the difference between the judgment at the 
end of six months from the day of sale, and the sum necessary to 
redeem from the sale, is $1,357.85, against the defendant, the Mos- 
cow Co. 

Crittenden ^ Sunderland for Respondents, made the follow- 
ing points: 

The District Court had no jurisdiction to make the order applied 
for ; that is a subject over which this Court has exclusive jurisdic- 
tion. (Acts of 1861, p. 363, Sec. 283.) 

Acts of 1864-5, p. Ill, Sec. 8. 

An order of restitution could have gone from this Court with 
the remittitur. Not having then been made, it is now too late.. 

No injury was done to defendants ; any bidder could compel the 
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SheriflF to take paper, bo the defendant or a subsequent lien holder, 
may redeem in paper. QMilliken v. Sloat^ 1st Nevada Reports.) 

Where a sale has been made under a judgment not absolutely 
void, but subsequently reversed, the sale is not affected by the 
reversal, as a general rule, even where the judgment creditor 
is the purchaser. ( Woodcock v. Bennett, 1 Cow. 711 ; Bank 
of Ky. V. Van Meter ^ 10 B. Monroe, 66 ; Benningfield, v. Beedj 
8 B. Monroe, 102 ; Beardon v. Lancy^ 2 Bibb, 202 ; Brown v. 
CoombSj 7 B. Monroe, 318 ; Parker* % Heirs v. Anderson^B Heirs^ 
5 Monroe, 451.) 

The case of Hastings v. Johnson^ 1st Nevada, is not in conflict 
with this proposition, and was correctly decided upon the above 
authorities. It was a case in which the execution varied from the 
judgment, and was not warranted by it. 

The execution was void, and the sale was void, for it rested on 
no judgment. 

The judgment in this case was not void, but, at the most, simply 
erroneous. 

The Court had jurisdiction of the parties and the subject matter, 
and whatever its action, it could therefore only be irregular or er- 
roneous, not void. (^Haynes v. Meeks, 10 Cal. 110 ; Grignon^s 
Lessee v. Astor^ 2d Howard 319; Beynolds v. Harris j 14 Cal. 
667.) 

In Beynolds v. Harris^ 14 Cal., it was decided that a sale made 
under an erroneous decree of foreclosure (the purchase having been 
made by the plaintiff) should be set aside ; but the case is very 
distinguishable from the present case, and does not settle the prm- 
ciple to be applied here. 

Fourth — There is a distinction between the cases on erroneous 
judgments and those on irregular executions. (See 1st Conn. 
711.) 

Opinion by Bbatty, J., Brosnan, J., concurring. 

This cause comes before us under the following circumstances : 
In the year 1865, plaintiff obtained judgment against defendant for 
something over twenty-eight thousand dollars. The judgment di- 
rected the same to be made in gold coin. Execution issued, and 
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defendant's property was levied on and sold. The execution di- 
rected the amount to be paid in gold coin ; the advertisement stated 
the sale would be for gold coin, and the Sheriff, when the sale was 
made, announced it would be for gold. When the sale was 
made, one of the plaintiffs bid the amount of their judgment, includ- 
ing interest, costs, etc., for the property. There being no other 
bid, the Sheriff gave a certificate of purchase to the plaintiflS, 
who bid the amount of the debt. Whilst the bid was by only 
one plaintiff, it is admitted the same was made for the benefit of all 
the plaintiffs. Subsequent to the sale under execution, defendant 
appealed from that part of the judgment which required the debt to 
be made in gold coin. Upon that appeal, this Court directed the 
judgment to be so modified as to strike out all portions thereof di- 
recting the same to be paid or collected in gold coin. 

After this modification was made, the defendant moved the Court 
below to set aside the execution which had been issued directing the 
collecting of the judgment in gold coin, and also the sale made there- 
under. The Court refused to sustain this motion, and the defend- 
ant appeals to this Court. 

The appellant makes two points. Rrst — That the District Court 
had jurisdiction to set aside the sale made under an irregular judg- 
ment. Second — That when the plaintiff purchases under an irreg- 
ular judgment, he must be deemed to be cognizant of that irregu- 
larity, and the execution and sale will be set aside. Upon the first 
point, respondents contend that the District Court has no jurisdic- 
tion ; that jurisdiction of this entire subject has been given by stat- 
ute to this Court. In support of this proposition, respondents refer 
to the 283d section of the Practice Act of 1861, and the eighth 
section of the Act of 1864-5, in relation to Courts of Justice, which 
are as follows : " Upon an appeal from a judgment or order, the 
appellate Court may reverse, affirm, or modify the judgment or order 
appealed from, in the respect mentioned in the notice of appeal, and 
as to any or all of the parties ; and may set aside, or confirm, or 
modify any or all of the proceedings subsequent to or dependent 
upon such judgment or order ; and may, if necessary and proper, 
order a re-hearing. When the judgment or order is reversed or 
modified, the appellate Court may make complete restitution of all 
property and rights lost by the erroneous judgment or order ; and 
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when it appears to the appellate Court that the appeal was made for 
delay, it may add to the costs such damages as may be just." 

" Skc. 8. This Court may reverse, affirm, or modify the judgment 
or order appealed from, as to any or all of the parties ; and may, if 
necessary, order a new trial, or the place of trial to be changed. 
When the judgment or order appealed from is reversed or modified, 
this Court may make, or direct the inferior Court to make, complete 
restitution of all property and rights lost by the erroneous judgment 
or order." 

The language of the 283d section of the Act of 1861, is certainly 
broad enough to confer on this Court power to set aside a sale under 
execution, made in any case which is reversed in tins Court. The 
other section (section eight of the Act 1864-5) we think does not 
by its terms embrace a proceeding of this kind. It was probably 
intended merely to embrace those cases where specific, real, or 
personal property was transferred from one party to the pos- 
session of another, by the judgment or special order of the Court, 
and not to those cases where there was a sale made under an ordmary 
money judgment. 

Whether the section in the Act of 1864-5 does or does not 
supersede that in the Act of 1861, may be somewhat question- 
able. 

But we deem it unnecessary to decide this point. Even if this 
Court has power under the Act of 1861 to make an order setting 
aside an execution and sale made under an erroneous judgment, we 
are clearly of opinion the District Court has a concurrent jurisdic- 
tion with this Court to afford the like remedy. And we deem it the 
best and most regular practice to make such motion in the District 
Court. 

Generally, to sustain such motion, many facts must be shown 
which would not be shown by the Transcript of the record used on 
appeal from the judgment. 

It would be an absurd practice to burthen the Transcript sent to 
this Court with extraneous matter, only to be used on motion to set 
aside executions, sales, etc., after the reversal of the judgment. 

The proper practice is, where a case has been reversed in this 
Court, to move the Court below to set aside any proceedings intei^ 
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mediate the judgment and reversal, which have been prejudicial to 
the applicant. 

How far the Court below can or ought to aflFord relief, will de- 
pend on circumstances. ' 

Sales made under executions issued upon void judgments, are 
void and of no effect, except in so far as they may operate as a cloud 
on the tide, and become the source of annoyance and litigation to 
the party whose property has been sold. 

On the other hand, sales under executions regularly issued on 
judgments, which are erroneous but not void, are valid sales, an4 
pass the title of the property sold. The mere fact that the judgment 
is afterwards reversed will not invalidate the sale. 

But whilst the reversal will not of itself invalidate the sale, ther& 
is no doubt but that Courts may and will set aside sales made under 
erroneous judgments, when reason and justice require it should be 
done, and the rights of innocent parties will not be injuriously af 
fected thereby. 

This case presents some peculiarities not to be found in any of 
the cases to which the Court is referred. 

The judgment itself was not void, but a valid and subsisting judg- 
ment for so much money. To that judgment was added a clause 
requiring it to be made in gold coin. This Court held in the case 
of Milliken Brothers vs. Sloat that such a clause is altogether in- 
valid and of no effect. That a defendant, notwithstanding such 
clause, might still pay the judgment in legal tender notes before the 
same was reversed or modified. We, as yet, see no reason to 
change our opinion in this respect. 

If we are correct in that opinion, then this part of the judgment 
is something more than erroneous. It is absolutely void, and all 
persons would be bound to take notice that such a judgment could 
not be rendered by the Court. 

If an execution follows a judgment which the Court could not 
under any state of facts lawfully render, all parties would be bound 
to notice the illegality of the judgment, and could not, we think, 
be held as innocent purchased under such execution, unless the 
result of a sale thereunder would be precisely the same as under 
an execution upon a regular judgment. Whether the advertise- 
ment and proclamation of a Sheriff that he will only sell for gold 
8 
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coin, can operate injuriously to a defendant in execution, we will 
notice presently. 

Whilst, as we have before stated, sales under erroneous judg- 
ments are clearl^^ not void, it has been an established practice, (and 
such practice was settled upon the most obvious principles of 
justice and common sense) after a reversal of a judgment to set 
aside sales and proceedings thereunder, so far as it can be done 
without injuriously afiecting the rights of third parties. 

After a judgment has been reversed, the Court should, if po&- 
^ble, restore the parties to the same situation they occupied before 
the error was committed. If the plaintiff buys the property under 
an execution sale, made by virtue of an erroneous judgment, and 
still holds the property at the time the motion is made to set aside 
the sale, we can see no possible reason why it should not be done. 
If the purchase is made by a stranger, who has no reason to beUeve 
the judgment erroneous, both justice and the policy of the law 
require that the sale should be sustained. 

The party having paid his money under a judicial sale should 
not be deprived of his property and turned over to a doubtful 
action against the plaintiff for the recovery back of the price paid. 
Such a course would be unjust and against sound policy ; it would 
prevent all bids at judicial sales. 

When a judgment is modified, or only partially reversed, it 
might or might not be proper to set aside a sale when the plaintiff 
was the purchaser. If a judgment were rendered for $10,000, and 
defendant's property were sold for $8,000, the plaintiff being the 
bidder, and the judgment was afterwards modified so as to reduce 
it to $9,000, this would be no ground for setting aside the sale : 
for the judgment would still stand good for an amount sufficient to 
more than cover the property sold. But if it should be so modified 
as to reduce it to $7,000, there would be good grounds for setting 
aside the sale. 

We think in tUs case there were two sufficient reasons for setting 
aside the sale. First, because the judgment and execution were 
both irregular, in a matter of which 'all persons were bound to take 
notice. Second, because the plaintifls being the purchasers and 
holders of the property sold, the setting aside of the sale will 
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restore the parties to the position they occupied before the error or 
irregularity spoken of was committed. 

It is said, however, by respondent, that no mjury was done by 
this mode of sale, because any one might have bid at the sale so 
many dollars and compelled the Sheriflf afterwards, by proper pro- 
ceedings, to take the legal tender notes. This proposition is not 
entirely clear in our minds. There is no question that an individual 
may sell his property either at private sale or auction only for gold 
coin. If there is no credit on such sales there is no debt, and the 
Act of Congress in regard to legal tenders has no appUcation. 

If an individual may sell for gold coin only, we cannot see thai 
the SheriflF could be compelled by a stranger to the execution to 
sell for money generally. It is true, he could be compelled so to 
sell by the defendant in execution. But if the terms of an auction 
sale are for gold on delivery of property or certificate of sale, we 
doubt whether a mere purchaser could compel the officer to take 
paper. But if he could, such a sale would still be injurious to the 
defendant in execution. No person would bid as much for property, 
with the expectation of having a lawsuit to compel the Sherifi* to 
take paper money, as he would if he knew that such money would 
be received without question. We are of opinion the mode of sale 
was illegal, and injurious to the interests of defendant, and should 
have been set aside. 

The order of the Court refusing to set aside the execution and 
sale are reversed. 

The Court below will enter an order setting aside the execution 
and sale, and make all necessary orders to set aside, cancel and 
amend the proceedings under said execution and sale. 



W. J. & A. R. SHOLES, Respondents, v. STEAD & HUNT, 

Appellants. 

A jadgment for gold coin is erroneous. 

The cost bill was filed within two days after " the decision of the Court." 

Appeal from the First Judicial District, Hon. Caleb Burbank 
presiding. 
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The facts are stated in the Opinion. 
Campbell ^ Seeh/y for Appellant. 
Mitchell ^ Hundley^ for Respondents. 

Opinion by Beatty, J., Brosnan, J., concurring. 

This is a judgment for six hundred and ninety-nme dollars and 
forty-six cents, besides one hundred and nine dollars and ninety- 
five cents costs, made payable in gold coin. 

There are two assignments of error : one, that the judgment is 
for gold coin ; the other, that the judgment, so far as it relates to 
costs, is erroneous for the reason that no cost bill was filed within 
two days after the decision, as required by law. 

This Court has repeatedly held that a judgment for gold coin 
cannot be sustained. 

In regard to the second point, these are the facts : 

The cause was tried before the Judge on the eighth day of De- 
cember, 1865. At the conclusion of the argument, the Judge 
made an order reciting the submission, argument, etc., and conclud- 
ing as follows : 

" Judgment ordered to be entered in accordance with the find- 
ings of Court." 

On the following day, (the 9th) findings which were in favor of 
plaintiff, were filed. 

On the eleventh, the cost bill was filed. The statute says: 
*^ The party in whose favor the judgment is rendered, and who 
claims his costs, shall deliver to the Clerk of the Court, within two 
days after the verdict or decision of the Court, a memorandum of 
the items of his costs," etc., etc. The only question is, what is the 
date of the "decision of the Court?" Was it the eighth, when 
the first order was made, or the nmth, when the finding of facts 
was filed ? We think, most decidedly, when the finding of facts 
was filed. The first order does not even intimate in whose favor 
the judgment would finally be. There might have been a finding 
of facts requiring the judgment to be for defendant. It is quite 
possible the Judge may have stated how the findings would be, but 
the record shows nothing of the kind. In the absence of record 
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evidence, this Court cannot say the case was decided before the 
ninth. 

The Court below will so modify the judgment as to strike out all 
that part thereof which relates to gold coin. In other respects the 
judgment is aflSrmed. The appellants will recover their costs in 
this Court. 



THOMAS McDonald, respondent, v. prescott k 

CLARK, Appellants. 

The mero recital in a transcript from a Jostioe's docket that defendant was 
duly served is not sufficient. Before the transcript can be admitted to establish 
the rights of one holding under the judgment of a Justice, the facts in regard 
to the service of summons must appear. 

It may be proved in a collateral proceeding that certain property was not 
actaally sold by a constable at a judicial sale, notwithstanding the constable's 
certificate of sale. 

An answer in which an officer attempts to jnstify a seizure under execution 
should not only set out the execution, but also the judgment on which the 
execution is founded, and show distinctly that defendant is an officer properly 
acting under such execution. 

An officer may justify in some cases under an execution alone. Bat under 
other circumstances, as when the controversy is with a purchaser whose title 
is only defective for want of a delivery, the officer mast show the judgment as 
well as the execution. 

Appeal from the District Court of the Sixth Judicial District, 
Hon. E. F. Dunne presiding. 

McRae ^ Rhodes^ for Appellants, made the following points : 

The testimony that the constable's return was false should have 
been admitted. (^Baker v. McDuffie^ 23 Wend. 289 ; Crocker on 
Sherifife, p. 27, Sec. 45 ; Phil, on Ev., Cow. & Hd. 2 Pt., p. 296 ; 
Dubois V. Duhoisy 2 Wend. 418, 3 Monroe, 349 ; Herron v. Hughes^ 
25 Cal. 563.) 

The return may be attached even between the parties when the 
whole proceedings are void. (2 Cow & H. jr Notes to Phil, on Ev., 
p. 799, 8 Green. 207.) 

The judgment of the Justice of the Peace was fatally defective, 
no summons or service having been shown on the defendant. 
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The law presumes nothing in favor of Courts of limited jurisdic- 
tion. But he who asserts a right under a judgment rendered by 
them must affirmatively show it. (^Swain v. Mount ^ Chase, 12 
Cal. 285 ; Rawlei/ v. Howard, 23 Cal. 401.) 

The recital on a Justice's docket that process was duly served is 
not evidence of the fact so stated. The summons and return 
must be shown. (Lowe v. Alexander, 15 Cal. 296 ; MalleU v. 
Uncle Sam, 1 Nevada R. 188.) 

No brief on file for Respondent. 

Opinion by Bbatty, J., full Bench concurring. 

This was an action instituted to recover certain personal prop- 
erty. Plaintiff alleges that prior to and on the tenth of October, 
1865, he was the owner of and in the possession of certain chattels ; 
that on that day they were taken out of his possession by de- 
fendants. 

Defendants for answer first deny that plaintiff was the owner of 
the goods sued for on the day stated, or on any other day ; second- 
ly, defendants aver the goods in controversy were the property of 
the Sheba Company, and justify the taking under an execution 
sued out from the District Court of Humboldt County against said 
company ; thirdly, defendants say if plaintiff ever had any posses- 
sion of the chattels in dispute, it was obtained by fraud and collu- 
sion. Then follow certain averments setting out the particulars of 
the alleged fraud, showing that plaintiff's only claim to the property 
was under a sale, or a pretended sale, made by a constable, in pur- 
suance of certain alleged fraudulent schemes ; and winding up with 
an allegation that the property in dispute was not sold by the con- 
stable, but that he made a false and fraudulent certificate of pur- 
chase to plamtiff, including this property, and that the property 
was never delivered to plaintiff, but remained in possession of the 
Sheba Company. 

The plaintiff moved to strike out all that part of the answer 
which relates to the alleged fraudulent doings of plaintiff, the con- 
stable, etc. This moti&n was sustained, and the parties then went 
to trial. 

The plaintiff, to prove his right to the property, introduced a 
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judgment entered by a Justice of the Peace in Star Township, in 
favor of Edward Jones v. Sheha Company ; the execution issued 
thereon ; the return of the officers on the execution ; and the 
officer's certificate of sale, showing a sale to himself of the property 
now in dispute. 

The defendants objected to this testimony, on the ground that 
there was nothing in the transcript from the Justice's docket show- 
ing that the Sheba Company had ever been served with summons, 
or that the Justice had jurisdiction of the case. This objection we 
think well taken. 

There is a recital in the transcript from the Justice's docket to 
this effisct : " Summons issued, returnable August 17th, A.n. 1866, 
at Hi o'clock a.m. August 16th, 1866." " Summons in the 
above case duly served, returned, and filed, August 17th, 1866, 
12i o'clock A.M." 

Nothing is presumed in favor of the jurisdiction of Courts of 
limited jurisdiction. The recital that the summons was duly served, 
without stating the facts as to how, when, or where it was served, 
is not sufficient. It is merely the opinion of the Justice that the 
service was sufficient. Possibly a Court of superior jurisdiction 
might, if the facts were before it, hold otherwise. 

There was no appearance of the Sheba Company. Default was 
taken against that company. 

We cannot, under such circumstances, presume the Justice had 
jurisdiction. (See Lowe.y. Alexander^ 16 Cal. 296.) 

The summons and return thereon should have been produced 
with the transcript, to show jurisdiction. It was error to admit 
the evidence as offisred. 

Defendants also ofiered to show that the constable did not sell the 
property in dispute at the constable's sale, although the certificate 
of sale stated that he had sold this property to plaintiflf. 

The Court ruled this evidence out, on the ground that the de- 
fendants could not attack the constable's sale collaterally. 

As we understand the ofier, it was to prove the constable never 
did offer this particular property for sale. This was legitimate 
evidence. Supposing the constable's sale to have been a regular 
one on a valid judgment, plaintiflf only got tide to the property 
really sold to him by the officer. The constable's certificate could 
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not make a title to plaintiff for property that he never sold him. 
We know of no rale of law which would estop a party from inquiiv 
ing whether such certificate contains the trath or a falsehood. It 
was error to refuse to admit this evidence. In this case it was a 
pertinent inquiry as to whether the property really was sold by the 
constable, or whether it was through fraud, ignorance, or mistake 
inserted in the certificate as having been sold, when in realiiy it 
never was. 

We are inclined to the opinion that the Court erred in striking 
out a part of the defendants' answer. The answer, however, is 
rather defective, and we would suggest an amendment before this 
case is re-tried. The answer would have been more perfect if, in 
addition to the execution, it had alleged a good and subsisting judg- 
ment against the Sheba Company. It fiedls, also, to show that de- 
fendants, or either of them, was an officer. 

An execution, regular on its face, will sometimes justify the 
officer ; but when an officer levies on the property which has been 
sold by the defendant in execution, in such a way as to make the 
sale good as between him and his vendee, but not good agsdnst 
creditors, (as, for instance, where there has been a bona fide sale, 
but no delivery) the officer must show not only an execution, but a 
judgment. 

The judgment is reversed, and remanded for further proceedings, 
with leave to defendants, if they desire it, to amend their answer. 



JOHN O'MEARA, Respondent, v. THE NORTH AMERr 
ICAN MINING CO., Appellant. 

The true measnre of damages in an action of trover, is the value of the article 

when converted, with interest on that value to the time of triaL Per 

Bkatty, J. 
This rule should have this modification, if there is an actual conversion at one 

time not known to plaintiff and he afterwards demands his property and is 

refused, he maj treat this conversion as only having taken place when he 

demanded the property. Per Bbattt, J. 
In this cause the prayer of the bill is for stock, and if that cannot be had, then 

an alternative decree for its value. In such a case the measure of damages is 

the value of the stock when the decree is rendered. 
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'The proof offered as preliminary to the admission of a certified copy of a deed 
was not sufficient to comply with established rules of law. But the defect 
was merely technical and could have been supplied. It is a better practice in 
a Court of Chancery to allow such defects to be cured, than to deprive parties 
of their substantial rights for a mere technical error or omission. Per 
Beattt, J. 

Courts of Equity shonid, in all cases, allow reasonable delay and indulgence to 
defendants to establish their rights. Per Beattt, J. 

The Court did not use a wise discretion in rejecting this deed without further 
inquiry. Per Bbattt, J. 

A party executing a deed cannot avoid it becanse he spells his name wrong in 
attaching his signature to it. 

When one deeds all his interest, say one hundred and thirty-seven and one-half 
feet, in a mining company to Trustees, to form a corporation, in trust that he 
is to receive shares in the corporation in lien of the feet, and afterwards con- 
veys the same feet with covenants of warrantee to another party, the last 
grantee takes an eqnity and is entitled to the shares to be issued in lien of 
these feet. 

When Trustees of a mining company issue stock to the party equitably entitled, 
the Court will not compel them to issue to another, especially when that other 
can only show his claim by establishing his own fraud. 

Per Lkwis, C. J. I concur in the measure of damages established in this case, 
bat am not satisfied as to the general rule mentioned in the opinion. 

I do not think defendant laid the proper foundation for admitting the copy of the 
first deed offered in evidence. 

Appeal firom the First Judicial Diatrict, Storey County, Hon. 
Richard S. Mesiok presiding. 

The facts, so far as they relate to points decided, are fully stated 
in the Opinion. 

Eillyer ^ Whitman^ for Appellants, made the following points 
as to those matters that are passed on in the Opinion of the Court : 

W%r%t — The Court adopted an erroneous rule in estimating 
damages. 

There being no proof before the Court of the value of stock at 
the time of trial, there was ho basis for a judgment. {Smith y. 
NotOi American Co,^ 1 Nevada, 442.) 

Second — ^The judgment for damages could only be alternative, 
on failure to deliver stock. (/S.) 

Third — The Court erred in refusing to admit the deeds to Petty- 
bridge, Apple, Van Vleit and Harris, as they afforded preliminary 
proof which, taken in connection with other evidence, went to show 
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that defendant had issued all its stock to the parties properly enti- 
tled to receive it. 

Fourth — The Court erred in rejecting the copies of deeds. 
Sufficient predicate had been laid for their introduction. 

Taylor ^ Campbell and Isaac Atwater, for Respondents, made 
the following points : 

I. It appearing from the answer of defendant that it had no 
stock which it could issue to plaintiff, he was entitled to recover 
the value of the shares. (^Pollok v. National Barik^ 3 Seld. 274.) 

n. The true rule of damages is the full value of the stock at 
its highest price, between the time of the refusal to issue certifi- 
cates and the time of the commencement of this action. (Angel 
k Ames on Corp. § 565 ; Korivrright v. Buffalo Bank^ 20 Wend. 
91 ; Com. Bank of Buffalo v. KoHwright, 22 Wend. 366 ; West 
V. Wentworth, 3 Cow. 82 ; Wihon v. Little, 2 Comst. 449 ; Doug- 
las V. Craft, 9 Cal. 563 ; HaH v. TenEyck, 2 Johns. Ch. 116.) 

III. There was no error in excluding the deed from O'Meara to 
Pettybridge ; it does not appear to be the deed of the plaintiff, as 
the name of the grantor is not that of plaintiff, nor is the ground 
described in the deed the ground in dispute. No proper predicate 
had been laid for the introduction of the deed. (2 Phil, on Ev. 
[3d Edition] pp. 229, 233-4 and Note; 4 Id. [Cow. & Hill's 
Notes] p. 441 and cases cited ; Jackson v. Sasbrouck, 12 Johns. 
191 ; Jackson v. Frier, 16 Johns. 193 ; Daw v. Brown, 4 Cow. 
483 ; Jackson v. Root, 18 Johns. 60 ; Folsom v. Scott, 6 Cal. 461 ; 
Norris v. Russell, 6 Id. 251 ; 1 Greenl. Ev. § 558.) 

IV. The deeds to Harris and Van Vleit were properly excluded. 
They were executed after plaintiff had conveyed all his interest in 
the ground to defendant 

Opinion by Bbatty, J. 

This was a proceeding in equity to compel the transfer of certain 
shares of stock to the plaintiff; and if said stock could not be trans- 
ferred, then asking a decree for compensation and damages, for the 
failure to transfer the stock. 

The plaintiff alleges that he had held five hundred and fifty feet of 
ground in the North American Mining Co. claim. That he first sold 
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and assigned three hundred and fifty-two and a half feet of it to in- 
dividuals, and then conveyed the remainder, one hundred and ninety- 
seven and a half feet to the trustees of a corporation formed to 
work said claim. That in consideration of said conveyance he was to 
have had transferred to him one hundred and ninety-seven and a half 
shares of stock. But before the deed to the Trustees was recorded, 
he admits having sold ten feet more of the ground. So he only 
claims that the Trustees should transfer to him one hundred and 
eighty-seven and a half shares of stock. 

The answer alleges that the plaintiff, before the conveyance to the 
Trustees, had conveyed to others three hundred and seventy-seven 
and a half feet, (say twenty-five feet more than plwntiff admits) 
and after the conveyance to the Trustees, and before they were 
ready to issue the stock, he had conveyed his interest in one hun- 
dred and eighty-two and a half feet to others. This would make 
more by ten feet than plaintiff ever claimed in the company. 

On the trial of the case, the plaintiff proved that he had made a 
demand for his stock in the latter part of June, 1863 ; and proved 
that in the year 1864 this stock was at one time worth two hundred 
dollars per share, and rested. 

The defendant proved conveyances from the plaintiff to the amount 
of three hundred and eighty-seven and a half feet, whi6h were ad- 
mitted without objection. The defendant then offered in evidence 
three other deeds, or rather copies of deeds, from the plaintiff to 
other persons, fot* other portions of the same mming ground. These 
instruments were rejected, and this rejection forms the principal 
ground of complaint on the part of appellant. The facts in relation 
to each one of these instruments will be more particularly noticed 
when we come to consider the assignment of errors. 

There are numerous errors assigned by appellants, only two of 
which it will be necessary to notice, as a determination of these points 
will probably settle the entire controversy. The first assignment of 
error is that the Court adopted an erroneous rule in estimating 
damages. 

The plaintiff, if entitled to stock at aU, became so entitled about 
ihelastof June, 1863. 

At that time he demanded his stock, and it was refused. He 
offered no proof of the value of the stock at the day he demanded 
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it, nor at the day of trial. He only offered proof of the highest 
market value of the stock between the tenth day of June, 1863, and 
the day of trial. It was proved that, at one time in April, 1864, 
the stock was worth two hundred dollars per share. And the Court 
gave judgment in damages for the value of the stock at that price. 
This was clearly an erroneous basis for the estimation of damages. 

In the action of trover, it has been sometimes held that the 
measure of damages is the highest price of the article converted be- 
tween the day of conversion and the day of trial. In other cases, 
between the conversion and the commencement of action. 

Whilst it cannot be denied that there are some respectable au- 
thorities contaming both these propositions, we cannot think they are 
founded either in reason or justice. We think such propositions 
contrary to some of the beat settled principles of the Common 
Law. 
/ The theory of all actions for damages is, that the plaintiff sues for 
those damages which he has already sustained. He could not say 
in his complaint that he had already sustained certain damage, and 
expected to sustain other damage before the suit was tried. Nor 
could he say he had sustained certain damage by the conversion of 
his property, and subsequently other damage arising from the fact 
that the particular kind of property converted had risen in value 
since the conversion. 

The action is for converting the property ; the utmost limit of 
damages would be the amount of money it would have taken to re^ 
place the property converted. But as the plaintiff has to wait for 
that money until he recovers it in his action, doubtless it j\rould be 
just and proper to allow interest from the time of conversion. That 
the property afterwards rises or falls in value cannot be the subject 
of legitimate inquiry. If the plaintiff were allowed to show 
after the conversion the property rose in value, and the conversion 
deprived him of this profit, it would be proper to allow defendant in 
rebuttal to show that, if the property had not been converted, 
plaintiff would have sold, and that not he, but another, would have 
made the profit. Why not allow the defendant to show that if he 
had not converted the property, plaintiff would have exchanged it 
for other property, which afterwards became worthless, and thereby 
defeat all claim for damages? Such propositions would not, of 
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course, be listened to ¥rith respect by any Court, yet we think they 
are scarcely less in conflict with the established and settled doctrines 
of the law than the proposition to allow the plaintiff to prove the 
temporary speculative value which an article may have had months 
or years after conversion. We think the true rule of damages in a 
case of trover is the value of the article when converted, with in- 
terest from that time to the time of trial, with perhaps this modifica- 
tion : when there has been an actual conversion at one time, which 
however is not clearly brought home to the knowledge of the plain- 
tiff, and he subsequently makes a demand for the article, and is re- 
fused, he -may prove value at the time of the demand and refusal. 
For although there may have been an actual prior conversion, he is 
not properly bound by it until he knows it has been converted. As 
he could not know the actual time of conversion, he ought, as against 
a wrong-doer, to be allowed to prove the value at the time he first 
learned he could not obtain his property on demand. 

And we are satisfied that some of the ablest Courts of the United 
States have uniformly held that the measure of damages is to be 
fixed by the value of the property at the time of conversion. The 
decisions of the Courts of Massachusetts and Kentucky have, we 
think, uniformly adopted this rule. 

On the other hand, those Courts which have held that the high- 
est price of an article between the time of conversion and trial, or 
commencement of the action, is the proper criterion of damages, 
are not uniform or consistent in their rulbgs. But, whatever may 
be the rule in a case of trover, there could be no room for doubt in . 
such a proceeding as this. ^ 

The plaintiff asks for the stock itself, not for damages. If the 
Court finds he is entitled to the stock, but defendant cannot trans- 
fer the stock, because it has none to transfer, then there can cer- 
tainly be but one rule or measure of damages : that is to decree as 
much as would buy the same amount of stock at the time the 
decree is rendered, for the money comes in lieu of the stock — stock 
which should be transferred at or after the decree, and it is wholly 
immaterial what that stock may have been worth at any former 
period. 

The other assignment of error which we shall notice is as to the 
rejection of certain deeds offered in evidence by defendant and 
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rejected by the Court. The first paper offered was a certified copy 
of a deed from John O^Mara to Pettybridge, dated September, 
1860 — twenty-five feet of ground in the North American claim. 
Before offering the certified copy, defendant introduced the follow- 
ing prelinunary testimony. L. Hermann testified as follows : '^ I am 
Secretary of the defendant ; the company has not the custody or 
control of a deed fi*om plaintiff to P. Pettybridge for any portion 
of ground of which defendant is in possession. It has not the cus- 
tody nor control of a deed for any such ground from plaintiff to 
W. Van Vleit, or W. B. Harris. No such papers are in possession 
of the company." 

B. G. Whitman testified : ^^ I have made search among the pa- 
pers shown me by L. Hermann, as belonging to the defendant, and 
cannot find either of the deeds by him referred to." 

W. G. Orrick says : " I made search among the papers of J. R. 
Plunkett, deceased, former Secretary of defendant, for the papers 
referred to, and could not find them." On cross-examination he 
said : " I never had search made at the company's oflSce, and no 
authority to make the search I did." 

Robert Apple testified : " I know of a deed from plaintiff to 
P. Pettybridge for twenty-five feet of North American ground. I 
bought of Pettybridge, and would not complete the transaction, be- 
cause the deed was not acknowledged. So I went with the plaintiff 
to the oflSce of Samuel Aniold, in Gold Hill, and the plaintiff there 
acknowledged the deed before him. Arnold was a Notary Public ; 
he attached his certificate, and I paid for it after it was acknowl- 
edged. Pettybridge made transfer on the same paper to me, and 
acknowledged it before the same Notary. This occurred some time 
in the spring of 1863. I have not the deed now. I gave it to 
defendant." 

Then a copy of the deed, duly certified by the Recorder of 
Storey County to be a copy taken firom his records, which also con- 
tained the Notary's certificate, the certificate of the former Re- 
corder of recordation of the instrument, etc., etc., all in due form, 
was offered in evidence. The plaintiff objected to its introduction, 
. because there was no proof of the existence of the original, nor of 
its loss or destruction, and because it did not purport to be the deed 
of the plaintiff. 
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That there was such an instrament, was positively proved by 
Robert Apple. That the instrument was lost or destroyed, it is 
true, was not proven. Nor is any such proof necessary in regard 
to recorded instruments. All the statute requires as preliminary 
to the introduction of a certified copy of a recorded deed is to show 
either that it is lost or that the party tvishing to use it has it not in 
his power. Here L. Hermann swears the company had not the 
custody or control of the paper. This is some proof, certainly, of 
the only material fact to be established. But it is very unsatisfac- 
tory. Witness does not state how he obtained his knowledge that 
the company had not the custody of the paper. He does not say 
he was the custodian of the papers of the company. He does not 
show that he made any search for the original. Indeed, he shows 
no circumstance which would entitle him to make the positive 
assertion he does make. 

Ordinarily, we should have thought very little testimony on this 
head was necessary, because it was not to be supposed that the 
company would be custodian of a deed from O'Meara to Pettybridge. 
Naturally we would suppose that deed to be in the possession of the 
grantee ; and, perhaps, under ordinary circumstances, if the Sec- 
retary had simply said he was the custodian of the company's pa- 
pers, and did not know of the whereabouts of the deed — that it had 
never been in the possession of the company that he knew of — this 
would have been sufficient. But in this case, Robert Apple proves 
that he delivered the deed to the company, and it having been once 
in possession of the company, they should have produced the deed, 
shown that it subsequently passed out of their possession, or that 
they had made an honest attempt to find it. If the evidence is 
fully reported, defendant does not show that any bona fide search 
was made for it. Mr. Whitman searched the papers handed to him 
by the Secretary, but the Secretary does not show he handed him 
all the papers. The proof was very meagre ; yet we hardly think 
the deed should have been finally rejected even on this proof. 

It was a matter addressed to the discretion of the Judge. The 
Secretary of a company is usually the custodian of the papers of 
the company. If the Judge was not fully satisfied in this case that 
the Secretary was the custodian of all the papers of the com- 
pany, it would certainly have been better to inquire on that pobt 
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than reject a paper which was so essential to the defense. It ap- 
pears, too, that the Secretary who formerly had charge of the 
papers of the company was dead, and that the present Secretary 
came into office after this deed was delivered to the company. 
That being the case, he may not have been aware that the company 
ever had the deed, and therefore felt the less necessity for looking 
for it. It would most certainly have been more satisfactory if proper 
inquiries had been made on this subject ; and if proper search had 
not already been made, time might have been given to the Secretaiy 
to make such search. This could have been done without incon- 
venience or delay, as there was no jury in the case. The deed 
was a recorded instrument ; the public usually look to the records 
without inquiring about the original. There is scarcely a proba- 
bility that any material error could have occurred in the copying. 
Here there was proof outside the record that the plaintiflF did exe- 
cute the deed. There was no real doubt as to plaintiff having exe- 
cuted such a deed. We can hardly conceive that a Court of Equity 
is performing its legitimate duty when under such circumstances it 
rejects a deed which is essential to the defense, and gives judgment 
against a defendant for a large sum of money, not because the pre- 
siding Judge is convinced defendant ought to pay it, but because 
defendant has committed some technical error in making its defense. 
If a complainant goes to trial in a Court of Equity and fails to 
make out a case justifying a decree in his favor, yet showing that 
he probably has an equity which he might make out at another 
time, his bill is dismissed without prejudice, thus allowing time to 
begin anew, and not cutting him off from all chance of obtaining his 
just rights. So if a defendant evidently and beyond all reasonable 
doubts has a good defense, the Court should grant some delay and 
give some mdulgence to enable him to make out that defense ac- 
cording to the prescribed forms of law. Courts of Equity are 
instituted to do justice, and not to play at games of chance or skill. 
Again, in this case, the objection raised to the admission of the deed 
was, that the loss of the deed was not properly shown. Nothing of 
the kind had to be shown. Had the point been properly made — 
that defendant had failed to show the original was not in its power 
— perhaps a further examination of Hermann might have removed 
the difficulty. 
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We do not think the Court made a wise and prudent use of its 
discretionary powers in rejecting the deed without further inquiry. 

The other objection to this deed we can hardly treat seriously. 
The signature to the deed is spelled G*Mara. The plaintiff in his 
complaint spells his name 0*Meara^ the Notary in the certificate 
spells it G^Mera. Here we have three spellmgs of the name. But 
any English scholar knows that a, ea and e have in many words the 
same sound. Especially is it so in proper names and in many 
foreign words. Both e and ea frequently have the same sound as 
a in fame and many other English words. Then even according to 
the strictest rules of pleading these names would be considered and 
treated as the same. They are idem sanana. But how are we to 
know what is the proper spelling of plaintiff's name ? It is proved 
that he acknowledged the signature of John O'Mara as his signa- 
ture. He acknowledged this particular deed as his deed. Can he 
avoid his own deed by getting a lawyer to spell his name wrong in 
a complaint filed ? If one of these spellings is right and the other 
wrong, from all the proof before this Court it must be presumed that 
O^Mara was right, for that was the signature plaintiff acknowledged, 
and O'Meara is wrong, for we have no further proof of the corrects * 
ness of this spelling than that we find it in the complaint. We 
think it is hardly to be presumed that a lawyer always spells his 
client's name right, especially when his client spells it differently. 

But it is in reality a matter of no importance which spelled the 
name right, or whether either of them spelled it right. A party 
can neither avoid his deed by omitting one letter of his name when 
he attaches his signature to it, nor by employing a lawyer to add 
an extra letter to the spelling when he files a complaint. The 
question here was, did the plaintiff — ^the man prosecuting this suit — 
make the deed offered in evidence. The proof was positive that he 
did acknowledge having made it, and that was sufficient reason for 
admittmg it, without any inquiry as to the proper spelling of his 
name. 

The next paper offered in evidence was a certified copy of a deed 
from John O'Meara to W. B. Harris, dated June 11th, 1863. This 
was objected to as incompetent and irrelevant testimony ; only on 
the ground that it was made after plaintiff had conveyed all his 
interest in the mining ground to the Trustees of the defendant. The 
9 
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deed is for an interest of one hundred and thirty-seven and a half 
feet in the North American claim. It is very full, and purports 
to carry not only the one hundred and thirty-seven and a half feet, 
but any and all equities plaintiff may have had in that many feet in 
the North American Company's claim. It also contains a full 
warrantee deed that said one hundred and thirty-seven and a half 
feet are clear and &ee from all incumbrances, sales or mortgages 
made by plaintijQT. 

At the time this deed was made, plaintiff had conveyed the legal 
title to all his feet or undivided interest in the mine to the Trustees 
of the corporation. But he certainly had an equity in those feet, 
lie was entitled to one hundred and thirty-seven and a half shares 
of stock in lieu of the feet. There can be no doubt but it was the 
intention of the grantor to convey that equity. The language used 
sufficientiy expresses that intention, although the words shares and 
stock do not appear. in the deed. 

But where the intention of a party is sufficiently apparent, a 
Court of Equity will carry out that intention, even if the most ap- 
propriate language is not used to express what was meant. The 
proof shows here that plaintiff had just one hundred and thirty-seven 
and a half feet of ground undisposed of when he deeded to the 
Trustees of the corporation, and that he was entitled to just one 
hundred and thirty-seven and a half shares of stock in lieu of those 
one hundred and thirty-seven and a half feet. What did he mean 
by making this deed? Either one of two things: to deed and 
transfer to Harris his right to demand the one hundred and thirty- 
seven and a half shares, or else to swindle Harris by deeding to 
him ground or feet which he had already deeded to others. In 
either event Harris was entitled to the stock. A mere verbal 
order to the Trustees to deliver certificates of the stock to Harris 
would have been sufficient. If this deed was intended as a written 
transfer of O'Meara's right to the stock, as we think it clearly was, 
it is certainly sufficient. If, on the contrary, the deed was intended 
as a mere fraud, and a trick to get Harris' money for nothing, a 
Court of Equity would not hesitate to give Harris the stock, in lieu 
of the mining ground which by the terms of the deed he was to 
have. 

If the company issued the stock to Harris, who was equitably 
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entitled to it, the Court would not grant its aid to the plaintiflF to 
recover the same stock from the company. A party will not be 
allowed in a Court of Equity to establish a claim by showing his 
own fraud and deceit. 

. We cannot, of course, know what might be brought out on a 
future trial of this case, and can only reverse the judgment and 
send it back for further hearing ; but unless some new facts can be 
made to appear, diflferent from those disclosed in this transcript, we 
can but express the hope that plaintiff will dismiss the case, and 
not again place himself in so unenviable a position as the evidence 
in this record has placed him. • Judgment reversed, and cause re- 
manded for further proceedings. 

Opinion by Lewis, C. J. 

I concur in the judgment of reversal in this case, but as to the 
rule of damage adopted, I do not wish to be understood as sanction- 
ing it as a general rule. In cases of this character it is undoubt- 
edly correct. I am not, however, prepared to say that in some 
other form of action the highest value of the stock between the time 
of conversion and that of trial would not be the proper measure of 
damage. 

I am also of opinion that the defendant did not establish a proper 
foundation for the admission of a copy of the deed from the plaint- 
iff to Pettybridge, and therefore that the Court below ruled cor- 
rectly in excluding it. But as to the exclusion of the deed from 
O'Meara to Harris, I fully concur in the views expressed by Justice 
Beatty. 

RESPONSE TO PETITION FOR RE-HEARING. 

Ordinarily the measure of damages in trover is the value of the article when 
converted, together with interest thereon, subject however to some qualifica- 
tions. 

The market value at time of conversion, and interest, will not in all cases be 
compensation to the plaintiff. 

The true rule seems to be, the value of the article when converted, together with 
such additional damages as shall cover not only every additional loss which 
the plaintiff has sustained, but any additional value which the wrongdoer has 
obtained, or has it in his power to obtain. 
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The highest market valae between the conversion and trial is not the rule, unless 
it be shown that bat for the conversion the plaintiff would have realized that 
price. 

Where the proceeding is in equity to compel the delivery of stock, and the 
defendant is unable to deliver it, the alternative decree should be for the value 
of the stock at the time of the trial. 

The defense here was equally good, whether the defendant had delivered, or "ifas 
only bound to deliver the stock to a third party. If another party was enti- 
tled to the stock, plaintiff" could not be so entitled. 

Opinion by Lewis, C. J., Beattt, J., concurring. 

In their petition for re-hearing in this case, counsel for respond- 
ent claim that this Court erred in the rule of damage adopted by 
it in its former opinion. I was not at that time prepared to sanc- 
tion the general rule as stated by Justice Beatty ; but after a thor- 
ough examination of the authorities, I am convinced that with some 
qualifications it is the correct rule in trover. 

It was stated in that opinion that the general rule of damage in 
an action for the unlawful conversion of personal property, is the 
value of the property at the time of conversion, with legal interest 
thereon from the time of such conversion. 

It is manifest, however, that this rule would not in all cases 
afford the owner such indemnity as in justice he might be entitled 
to ; and in some cases under it the wrongdoer might make a profit 
by his unlawful act, which I think is repugnant to the general 
spirit of the law. The first object of the law in actions for wrong- 
ful conversion or detention for personal property should be to place 
the owner in as favorable condition as if he had not been deprived 
of his property, or to give him ample and full indemnity for its 
loss ; and it should be no less an object to deprive the wrongdoer 
of any profit which he may have derived, or which he has it in his 
power to realize from his own wrong. 

The rule, therefore, which seems to me most consonant to jus- 
tice, and most in harmony with the spirit of the law, is, that the 
owner of the property wrongfully converted or detained shall receive 
as a measure of damage the market value of the article at the 
time of the conversion, together with any damage which he is 
proven to have sustained from the loss of its possession. It is clear 
. that the addition of legal interest to the market value of the prop- 
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erty will not in all cases compensate the owner for his loss. If it 
be satisfactorily established that the loss which the owner has sus- 
tamed by the wrongfiil conversion of his property amounts to more 
than its value at the time of conversion, with legal interest thereon, 
why should he be confined to the recovery of the latter sum ? It 
is not a full compensation for the loss which he has suffered, and I 
see no good reason why the law in such case should sanction injus- 
tice when it can afford complete relief. There arc many cases 
where it may be established beyond a doubt, that if the owner had 
not been dispossessed of his property he would have realized more 
money from it than its value at the time of conversion, with legal 
interest. 

The case of a contract to deliver the property to a solvent pur- 
chaser at a price exceeding that it bore at the time of the wrong- 
ful conversion, clearly shows the injustice of confining the owner's 
recovery to the price of the article at the time of conversion, with 
interest thereon. Under such circumstances it would be pretty 
clearly established, that if not dispossessed the owner would have 
realized the enhanced value of the article, which might far exceed 
the value at the time he was deprived of the possession, with legal 
interest. Of course it would not be sufficient to show that the 
owner might have taken advantage of an appreciation in the mar- 
ket value. Facts must be shown sufficient to satisfy the jury that 
he would have done so. But it may be said, if the owner is per- 
mitted to show that he would have realized more than the market 
value of the article at the time of conversion if he had not been 
deprived of the possession, the wrongdoer should on the other 
hand, as a defense, be permitted to show that if the owner had con- 
tinued in the possession he would have lost his property entirely, 
or that it had so depreciated in value that he would never have real- 
ized even the value which it bore at the time of its 'conversion. 
This cannot be allowed, because, as we stated before, the law will 
not allow the wrongdoer to make a profit out of his own wrong. 

After a thorough and able examination of this question. Justice 
Duer, in delivering the opinion of the Court in the case of Suydam 
V. Jenkins, (3 Sandford's R. 614) lays down what seems to me to 
be the correct rule, in the following manner : 

" Wo think it follows from the observations that have been made 
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and the illustrations that have been given, that the principles which 
we have stated as those which ought to determine the amount of the 
judgment will be carried into effect in all cases by adding to the 
value of the property when the right of action accrued^ such dam- 
ages as shall cover not only every additional loss which the owner has 
sustained, but every increase of value which the wrongdoer has ob- 
tained or has it in his power to obtain. And we are satisfied, after 
much consideration, that there is no other mode of computation by 
which, as a universal and invariable rule, the same result can be 
attained." 

This, in my opinion, is the correct rule of damages in all cases 
arising out of the wrongful conversion of personal property, where 
the relief sought is damages for such conversion. 

The case referred to in 3 Sanford clearly shows also that the 
highest market value of the property between the time of conversion 
and the time of trial is not the correct measure of damage, unless it 
is fully shown that the owner would have realized that value had he 
not been deprived of the possession by the wrongdoer. 

When, however, the action is in equity to compel the redelivery 
or transfer of stock, as in this case, the rule is different, and it seems 
to us there can be no doubt as to what the judgment should be. The 
principal relief asked is a delivery of the stock, and not damages 
for its conversion, although that is sought as alternative relief. If 
it appears upon the trial that it is not in the power of the defendant 
to deliver the stock, the measure of damage most assuredly should 
be the value of the stock at the time of trial. When the relief 
sought by the plaintiff is the delivery of the stock, is he to be placed 
in a better condition by the inability of the defendant to deliver it, 
than he would be, if the defendant had it in his power to replace or 
transfer it as prayed for by the plaintiff? In a case of this kind it 
seems to us' the judgment should be for the stock, and in case the 
defendant failed to deliver it, then that plaintiff recover its market 
value at the time of trial. The value of the stock in such case is 
given in lieu of the stock itself. This is certainly the rule in chan- 
cery, and we can see no possible means of avoiding it. The plsdntiff 
could undoubtedly have brought his action for damages, and in such 
case, the judgment would have been for the value of the stock, with 
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any additional loss which he could show he had sustained by reason 
of the unlawful conversion under the rule as above stated. 

He has not, however, chosen to bring his action for damages, but 
for the stock itself. Why should he then be permitted to recover 
more than the stock, or its value at the time it would have been de- 
livered to him under the judgment, if the defendant had it in his 
power to deliver it ? It is perfectly clear that the plaintiff must be 
entitled to some relief beyond the delivery of the stock, if he is en- 
titled to a money judgment for more than its value at the time of 
trial. But here the plaintiff prays for a delivery of the stock, and 
as it was shown that the defendant did not have it in its possession, 
a money judgment for its highest market value after conversion is 
rendered against the defendant. In our opinion, the plaintiflF was 
' only entitled to a judgment for a delivery of the stock, or in case 
delivery could not be had, then its value at the time of the trial. 

Upon the ruling of the Court in rejecting the certified copy of 
the deed from O'Meara to Pettybridge, it is unnecessary to say 
anything. In my own opinion, the Court ruled correctly in reject- 
ing it, but no such question need come up upon the new trial of this 
case, for the reason that the preliminary proof which the defendant 
failed to produce before can readily be supplied at the new trial. 
Hence it is a question of no importance now, and a further consid- 
eration of it is .unnecessary. 

The question raised upon the deed from the plaintiff to Harris is 
fully discussed in the original opinion in this case, and upon further 
consideration we are fully satisfied that we held correctly. What- 
ever might be the effect of that deed, at law, it cannot be doubted 
for a moment that Harris could in a court of equity have compelled 
the defendant to deliver to him the stock representing the number 
of feet for which he had paid a valuable consideration, if it had not 
already delivered it to the plaintiff. 

He had paid O'Meara for his interest in the North American 
mine. Will it be said, then, that a court of equity would not com- 
pel the plaintiflF to deliver the stock which represented that interest 
to the purchaser ? If O'Meara himself could be made to transfer the 
stock, the company which held it for him could certainly be com- 
pelled to do so. 

We conclude, therefore, that it made no difference that it was not 
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shown that the stock had been delivered to Harris. It was suffi- 
cient for the defendant to show that it was liable and equitably 
bound to deliver it to him if he called for it, which it did do by the 
introduction of the plaintiff's deed to Harris. 

We see no good reason for granting the re-hearing ; it is, there- 
fore, denied. 



JOHN HOWARD, Respondent, v. JOHN RICHARDS and 
ELIAS RICHARDS, Appellants. 

A complaint setting oat a note in fall, and alleging the execation and deliverj to, 
and ownership thereof by plaintiff, and that there is " due, owing, and paya- 
ble ** a certain sum, is a good complaint, although it does not in direct terms 
allege the nonpayment of the note. 

The cost bill is no part of the judgment roll, and where there is no statement or 
bill of exceptions, we cannot pass on its correctness. On a mere appeal from 
a judgment we cannot review any error which might occur in refusing to sus- 
tain a motion made, aftef the appeal was perfected, to strike out the cost bill. 

The mistake in the calculation of the amount for which judgment should hare 
been rendered, should have been corrected by motion in the lower Court. 

Appellant having failed to make the application in that Court, we will make it 
here, but impose the costs on the appellant. 

Per Bbattt, J. : 

The proper practice in entering judgments is for the Clerk to enter the same vrithin 
twenty-four hours af(er verdict, or order of Court for judgment,* leaving a 
blank for costs. If the cost bill is liled within two days after verdict, or order 
for judgment, the Clerk must fill the blank; otherwise it will always remain 
blank. 

When the blank is filled up it must be considered as of the date of the judgment, 
and the judgment itself may, by relation, be considered as of the date of the 
decree for judgment. 

In this c.ise the judgment must be considered as of the date of the eighteenth of 
December, when the order for judgment was made; and it should have been 
entered up on that or the following day. * 

If no cost bill was filed within two days after date of order for judgment, none 
could aflerwards be filed. 

Where costs are improperly inserted in a judgment, it is the proper practice to 
move in the Court below to strike them out. But if that motion is denied, the 
appeal is from the judgment which is erroneous, and not from the order of the 
Court below refusing to correct the error. 

Appeals from orders after judgment are allowed, not to correct erroneous judg- 
ments, bat to correct some erroneous proceeding subsequent to and founded on 
a good judgment. 
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Section 284, of Practice Act, directs that certain papers shall be brought np on 
appeal ; it does not in express terms prohibit other papers from being brought 
up. 

The Constitution gives this Court the trial of cases on appeal, and the Legislature 
could not, if it would, deprive the Court of the power of examining such por- 
tions of the record as are necessarj to determine all appeals. 

The Legislature never intended to deprive this Court of the power to examine bills 
of exception and other parts of the record which are not mentioned in the two 
hundred and eighty-fourth section of the Practice Act. 

We must look into the record to see if there is any foundation for a judgment ap- 
pealed from. As the filing of a cost bill is the only thing that gives jurisdic- 
tion to enter up a judgment for costs, we must look to the record to see if any 
such bill has been filed, and if an examination of the cost bill filed shows error 
in the judgment for costs, that error must be corrected. 

Appeal from the District Court of the Eighth Judicial District, 
Hon. D. Virgin presiding. 

The facts of this case are fully stated in the Opinion given in the 
case. 

W. H. Brurnfield, for Appellants, filed the following points : 

First The Court below erred in overruling the demurrer to the 
complaint. 

1st. Copies of the notes sued on are embodied in the complaint 
to supply the place of a statement of facts, required by Section 39 
of the Code. (Frindle v. Camthers, 15 N. Y. Rep. 428 ; (haves 
V. Palmer, 15 Cal. 415.) 

2d. The two causes of action are jumbled into one count, with- 
out the necessary facts to cojistituto one good cause of action, or 
count, as required by Sees. 39 and 63 of the Code. (^Telegraph 
C. V. Patterson, 1st Nevada Reports, p. 150.) 

Second. The Court rendered judgment " according to the prayer 
of the complaint," (instead of for the amount due on the notes, 
etc.) The complamt demands judgment for $158 more than ap- 
peared to be due on the notes set out. 

Third. The judgment is entered by the Clerk some days after 
Judgment rendered, and after the appeal. It includes a large cost 
bill which is not filed within the statutory time. The Statute not 
having been strictly complied with by the plaintifi" and the Clerk, 
this part of the judgment as entered is without authority. (Code of 
Nevada, Sees. 453, 454 ; Kelly v. Van Austin, 17 CaJ. 564 ; 
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Chapin v. Broder, 16 Cal. 418, 419 ; Fx parte BurrUl, 24 Cal. 
360 ; Bumham v. Says, 3 Cal. 115, and cases cited.) 

I. Ativater, for Respondent, made the following points : 

The demurrer was properly overruled ; the complaint. does state 
a cause of action. (^Summers v. Farish, 10 Cal. 350 ; Graham 
V. Cammarij 13 How. Pr. 360 ; ChappeU v. Biasell, 10 How. Pr. 
274 ; Appleby v. Mkins, 2 Sand. 673.) 

Second. The two notes constitute but one cause of action. No 
defect in the form of a statement can be taken advantage of upon 
this demurrer. ( Wilson v. Mayor, etc, 15 How. Pr. 500 ; Moore 
Y, Smith, 10 How. Pr. 361 ; Gooding v. McAUeater, 9 How. Pr. 
127, 138, 436 ; 17 Howard Pr. 56 and 239.) 

The Court did not err in rendering judgment according to the 
prayer of the complaint, there being no answer denying the amount 
prayed for to be correct. (^Beal v. Hayes, 5 Sand. 640.) 

The matter of costs cannot be reviewed on this appeal. The 
cost bill was not filed too late, as there was a stay of proceedings. 

Even if regularly filed it does not afie.ct the judgment. There is 
no appeal from the orcjer refusing to strike out cost bill. 

If there was any irregularity in filing cost bill it was in filing it 
before stay of proceedings expired. Of this appellants do not 
complain. (4 Cal. 286 ; 6 Cal. 410-417 ; 11 Cal. 361 ; Faton v. 
Caldwell, 3 Min. 134 ; Myers ^ Co. v. Irvine, 4 Min. 553 ; Stinr 
son V. Suffgins, 9 How. Pr. 86 ; Potter v. Smith, 9 How. 262.) 

Opinion by Lewis, C. J., Brosnan, J., concurring. 

The complaint in this action was in the following form : 
" John Howard, the plaintiff, complains of the defendants, John 
Richards and Elias Richards, and for his cause of complaint al- 
leges that heretofore, to wit : on the nineteenth day of February, 
A.p. 1864, the said defendants made, executed, and delivered to 
the plaintiff their promissory notes in writing, of which the following 
are copies: 

" Nevada Territory, Douglas County, ) 
February 19th, 1864. ) 

" $1000. On the first day of November next, for value re- 
ceived, we promise to pay John Howard, or bearer, the sum of One 
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Thousand Dollars in good lawful money of the United States of 

America. 

" John Richards, 
'*Elias Richards. 

^' Douglas County, February 19th, 1864. 
" $1000. On the first day of May, a.d. 1865, for value re- 
ceived, we promise to pay John Howard, or bearer, the sum of One 
Thousand Dollars in good and lawful money of the United States of 
America. 

"John Richards, 
"Elias Richards. 

" That said notes are long past due, that the plaintiff is now 
the legal holder and owner thereof, and that there is due and owing 
and payable thereon from the defendant to this plaintiff the sum of two 
thousand and three hundred and thirty-three dollars, for which sum 
the plaintiff prays judgment against said defendants, together with " 
the costs of this action." 

To this complaint the defendants interpose a general demurrer, 
which was overruled by the Court below, and upon the refusal of 
the defendant to answer, judgment was rendered in favor of plain- 
tiff, in accordance with the prayer of his complaint, from which the 
defendants appeal. 

It is argued here that the complaint is defective in not alleging 
the nonpayment of the notes, and that for that reason the demurrer 
should have been sustained. 

In our judgment the complaint is sufficient, though it would have 
been a much better pleading had it contained a direct and positive 
allegation of nonpayment. By the rules of pleading which have 
grown up under the Code of Procedure or Practice Act, all of the 
mere formal parts of pleadings which the Common Law required 
are dispensed with, and nothing is now required but a concise state- 
ment of the facts necessary to be proven to entitle the party, plain- 
tiff or defendant, to the relief claimed. A complaint is sufficient if 
it contains a clear, positive, and direct statement of facts which, if 
proven, will entitle the plaintiff to the relief which he seeks. 

This complaint certainly contains allegations of all the principal 
facts which it would be necessary to establish to authorize a recov- 
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ery — the execution and delivery of the notes, the maturity, the 
ownership of the plaintiff, and that at the time of bringing the 
action there was " due, owing, and payable" thereon a certain sum 
of money. The establishment of these facts would have entitled 
the plaintiff to judgment for the amount due on the notes. But it 
is said the statement that there is a certain sum ^' due, owing, and 
payable" on them is not a sufficient allegation of nonpayment. 

It is provided by Section 70 of the Practice Act, that " in the 
construction of a pleading, for the purpose of determining its effect, 
its allegations shall be literally construed, with a view to substantial 
justice between the parties ;" and Section 37 declares that " all 
forms of pleadings in civil actions, and the rules by which the 
sufficiency of the pleadings shall be determined, shall be those pre- 
scribed by this Act." When tested by the rule that pleadings 
must be liberally construed, with a view to substantial justice be- 
^ tween the parties, we could scarcely say, in a case of this kind, 
where the notes are fully set out, and the complaint shows the 
execution, delivery, maturity, and ownership of them, that the 
statement that there is a certain sum " due, owing, and payable " 
thereon is not a sufficient allegation of nonpayment. Indeed, the 
law presumes the nonpayment from the fact that they remain in 
the possession of the plaintiff. It is somewhat like the presumption 
of law that bills and notes are founded upon a sufficient considera- 
tion, and hence it is entirely unnecessary to allege a consideration 
in an action upon such instruments ; and yet a complamt upon any 
other species of simple contracts must show the consideration upon 
which it is founded, or it will be radically defective. 

In the case of Allen v. Patterson^ 7 N. Y. 476, it was held that 
a complaint was sufficient which in substance stated that the de- 
fendant was indebted to the plaintiff in a certain sum of money for 
goods, wares and merchandise, sold and delivered to the defendant 
at his request, on the first day of May, 1849, at the city of Buffalo ; 
that the items of account were twenty in number, and then con- 
cluding as follows : " And the plaintiffs say that there is now due 
them from the defendant the sum of three hundred and seventy-one 
dollars and one cent, for which sura the plaintiffs demand judg- 
ment." It has been said in some of the subsequent cases in New 
York that this complaint was not an authority as to the standard of 
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definiteness and certainty required in pleadings, but it was not con- 
sidered so defective as to warrant the Court in sustaining the gen- 
eral demurrer interposed to it. Nor does the case of Allen v. Pat- 
terson come within Section 162 of the New York code, which 
provides that in actions upon written instruments for the payment 
of money, it shall be sufiScient to set out a copy of such instrument, 
and then state that there is a certain sum of money due thereon, 
because that was not an action brought on a written instrument. 

Appellant claims that the case of the State Telegraph Company 
V. Patterson^ 1 Nevada, sustains his view of the complaint in this 
case. In that case we merely held that the facts upon which the 
plaintiff was entitled to recover should be stated — that it was not 
sufficient merely to state conclusions of law. But where all the 
facts necessary to constitute a cause of action are alleged, as in this 
case, we did not hold that a statement of a conclusion of law would 
vitiate the pleading. We conclude that the complaint is sufficient, 
and that the demurrer was therefore properly overruled. 

As to the question raised upon the cost bill, we are unable to per- 
ceive how it can be reviewed upon this appeal. There is no statement 
or bill of exceptions. The appeal is simply from the judgment, which 
shows no irregularity in the allowance of costs. The motions made 
by the appellant, long after the appeal was perfected, to strike out 
the cost bill cannot be reviewed upon an appeal from the judgment. 
The cost bill is no part of the judgment roll, and is not properly 
before us ; we cannot therefore inquire into its regularity, nor into 
any proceedings which were taken after the appeal from the judg- 
ment was perfected. 

Where there is no statement, and the appeal is simply from the 
judgment, nothing is brought to the Appellate Court but the judg- 
ment roll. (Practice Act, Section 280.) The mistake in the cal- 
culation of the amount for which judgment should be rendered, 
ought to have been called to the attention of the Court below, and a 
motion made there to correct it, if that could be done. Such a point 
cannot properly be raised in the Appellate Court for the first time. 
(Abel Guy v. Edward Franklin^ 5 Cal. 417.) However, we deem 
it our duty to correct the error, but to impose the costs of this ap- 
peal upon the appellant. 

The Court below will therefore reduce the judgment one hundred 
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and fifty-eight dollars, which is the sum in excess of that for which 
properly judgment should have been rendered. 

Opinion by Beatty, J. 

I concur in the opinion of the majority of the Court in every 
part thereof, except as to the judgment for costs. To make my 
views on that branch of the case more intelligible, I will make a 
succinct statement of the facts. 

On the eighteenth of December, 1865, the Court ordered judg- 
ment to be entered for the plaintiff, as prayed for in his complaint. 
On the nineteenth, and before the judgment was formally entered up 
by the Clerk, the Court made an order staying proceedings for ten 
days to enable defendants to perfect an appeal. 

A notice of appeal was served and filed on the twenty-eighth 
day of December, 1865. 

On the twenty-ninth, the judgment was entered up by the Clerk, 
and on the same day, an undertaking on appeal was filed. 

On the twenty-sixth of December, for the first time, plaintiff filed 
his cost bill, amounting to $194.75, which was included in the 
judgment entered by the Clerk on the twenty-ninth. 

On the eighth of January, 1866, the defendants gave notice of 
intention to move to strike out the costs from the judgment. This 
motion was made, and the Court below refused to strike out the costs. 
Upon this state of facts, the question presented to our consideration 
is whether that part of the judgment which calls for costs should or 
should not be held to be erroneous. 

Section 197, of the Practice Act, requires the Clerk, within 
twenty-four hours after verdict, (except in particular cases) to enter 
judgment in conformity therewith. 

Section 453 provides that " the party in whose favor judgment 
is rendered, and who claims his costs, shall deliver to the Clerk of 
the Court, within two days after the verdict or decision of the 
Court, a memorandum of the items of his costs, etc., etc. Taking 
these two sections together, and it is plain what should be the proper 
practice. Whenever there is a general verdict for one of the par- 
ties to a suit, or an order of Court for judgment on either side, it 
becomes the duty of the Clerk to enter up the judgment within 
twenty-four hours after such verdict or order. But, as the suo- 
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cessful party has two days within which to file his cost bill, it is 
evident that the judgment may be entered one day before the time 
for filing expires. Consequently, the Clerk in entering the judg- 
ment must of necessity leave a blank therein for the costs. If the 
cost bill is filed in time, it becomes his duty to fill that blank. If not 
filed in time, then the blank remains in the judgment, and cannot 
afterwards be filled. 

But when the blank is filled in it becomes a part of the judg- 
ment, and must be for most, if not all purposes, considered as of 
the date of the judgment. In the case of the Calif omia State 
Telegraph Company v. Patterson^ Ist Nevada, 151, this Court 
held, that an appeal might be taken from a judgment when such 
judgment had been ordered by the Court, and a minute made of 
such order, although the formal judgment had not been regularly 
entered up by the Clerk. • 

And I think it must be held, that when the final judgment is 
entered, it may be treated as bearing date by relation as of the 
time the order for judgment was made. At least for the purposes 
of appeal, it must be considered as of that date. In this case, the 
judgment must be considered as of the date of the eighteenth of 
December, when the Judge ordered judgment to be entered. The 
Clerk should have entered up the judgment either on the eighteentii 
or nineteenth of December, leaving a blank for the costs. No cost 
bill being filed before the end of the twentieth, the judgment (had 
the Clerk performed his duty at the right time) would have become 
complete, and thereafter he could have made no entry in or altera- 
tion of the judgment. But the Clerk did not in reality enter up 
the judgment until the twenty-ninth. This, I think, could not 
alter the rights of the parties. The judgment was rendered and 
the Clerk ordered to enter judgment on the eighteenth. Within 
two days thereafl;er the plaintiff should have filed his cost bill. 
Failing to do so, I am of the opinion he lost his right to costs. (See 
Chapin V. Broder, 16 Cal. 418-19.) 

Then if the plaintiff had no right to file his cost bill after the 
twentieth, how were the defendants to take advantage of that fail- 
ure ? Clearly, I think, by appealing from the judgment. The 
costs were a part of the judgment, and if improperly included in 
the judgment it was error. It might be very proper in such case, 
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after the judgment was bj the Clerk made to include costs, to 
move in the lower Court to correct the judgment, and not to appeal 
from the judgment until the lower Court had refused relief. But 
if the lower Court did refuse to correct it, then the appeal would 
be from the judgment and not from the order refusing to correct 
the judgment. 

The statute provides for appeals from orders made after judg- 
ment, but in such cases the appellant is not heard to complain of 
anything contained in the judgment. But appellant's theory is 
that the judgment itself is right, and the wrong is in something done 
after judgment. If the judgment, or any part of it, is to be 
attacked, the appeal must be from the judgment. 

If, for instance, in this case, the Court below had stricken out 
the costs from the judgment, and the appeal had been by the plain- 
tiff, then undoubtedly the appeal should have been directly from 
the order striking out. For the complaint would be, not that the 
judgment contained any error, but that an order made after judg- 
ment was erroneous. (See the case of Maples v. Geller, 1 Ne- 
vada, 233.) 

Then, if the appeal from the judgment was the right remedy, 
the only other question is : Does the record show that the cost bill 
was filed too late ? In other words : Is the fact judicially shown 
to us that the cost bill was filed at a date when the right to file had 
elapsed ? Respondents contend that on an appeal from the judg- 
ment, where there is no statement, the Court can only look at the 
judgment roll. Section 203 of the Practice Act, in relation to 
judgment roll, reads as follows : " Immediately after entering the 
judgment, the Clerk shall attach together and file the following 
papers, which shall constitute the judgment roll : First — In case 
the complaint be not answered by any defendant, the summons, 
with the aflSdavit, or proof of service, and the complaint, with a 
memorandum indorsed on the complaint that the default of the 
defendant, in not answering, was entered, and a copy of the judg- 
ment. Second — In all other cases, the summons, pleadings, and a 
copy of the judgment, and any orders relating to a change of the 
parties." 

Section 284 of the Act reads as follows : " On an appeal fix)m a 
final judgment, the appellant shall furnish the Court with a copy of 
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the notice of appeal, the judgment roll, and the statement annexed, 
if there be one, certified by the Clerk to be a correct copy. On 
appeal from a judgment rendered on an appeal, or from an order, 
the appellant shall furnish the Court with a copy of the notice of 
appeal, the judgment or order appealed from, and a copy of the 
papers used in the hearing of the Court below ; such copies to be 
certified by the Clerk to be correct. If any written opinion be 
placed on file in rendering the judgment, or making the order of the 
Court below, a copy shall be furnished. If the appellant fail to 
furnish the requisite papers, the appeal may be dismissed." 

Now, whilst the last section says what papers an appellant shall 
bring before this Court, it does not say expressly that none others 
shall be brought ; and even if it had said so, I am of the opinion 
such law would have been wholly inoperative, null and void. The 
Constitution gives the right of appeal to this Court. No law of the 
Legislature could deprive the Court of the power of looking into 
the record to determine the rights of appellant. 

The Legislature may prescribe the terms and mode of taking 
appeals, and may limit the time within which appeals are to be 
taken; but, under the pretense of prescribing forms, it cannot 
deprive parties of substantial rights. But I am of opinion the 
Legislature never intended this Court to be restricted to the exam- 
ination of these things mentioned in Section 284. That section 
does not even provide for bringing up the undertaking on appeal, 
and without that this Court could not know there was an appeal. 
It makes no provision for bringing up bills of exceptions, yet the 
manner of settling such bills is provided for in another section. 

When an appeal is taken from a judgment, this Court must of 
necessity look into the record to see if there is anything therein to 
sustain the judgment. We must look at the complamt to see that it 
contains a statement of facts sufficient to warrant the judgment 
rendered. 

We must also, if there is no answer, look at the summons and 
return, to see that the defendant has been properly brought into 
Court, So, too, if there is a judgment for costs, it appears to me 
we must look into the record to see if there is any foundation for 
that part of the judgment ; for, without a cost bill, there is no 
jurisdiction to render any judgment for costs. If, upon looking at 
10 
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the cost bill, it appears from that instrument that there is an error 
in the judgment, it must be corrected. For that purpose we must 
have the power of causbg it to be certified to this Court. 

Nor is there anything new or startling in this doctrine. The 
judgment roll, as directed by the statute to be made up, neither 
includes bills of exceptions, the verdict of the jury, nor the find- 
mgs of fact by the Court. Yet all these thbgs constitute a part 
of the record ; and, in California, under a Practice Act very simi- 
lar to our own, they have held that a case may be reversed on a 
bill of exceptions, where there is no statement. So, too, the ver- 
dict of a jury or finding of facts signed by the Judge, although 
neither embodied in a statement or bill of exceptions, may, in con- 
nection with the pleadings, afford grounds for the reversal of a 
judgment. (See Reynolds v. Harris^ 8 Cal. 617-18 ; see also 5 
Cal. 150-51.) 

I conclude, then, that the Section 284, which says what the 
appellant shall bring up, does not preclude the bringing up of other 
matters of record in a case where they are necessary to determine 
the rights of the parties. 

In conclusion, I hold the judgment should be treated as a judg- 
ment of the date of December 18th, 1865. That no bill of costs 
having been filed on or before the twentieth of December, the judg- 
ment that day was perfected, and the blanks for costs could not 
thereafter be filled up. It appearing from the filing of the coat 
bill that it was not filed before the twenty-sixth, it was a nullity, 
and that part of the judgment which is for costs is erroneous. That 
part of the judgment should be stricken out, and the appellant 
should recover his costs. 

I think the order of Court staying proceedings has nothing 
to do with this question. The order was not intended to stay the 
filing of a cost bill, and certainly it was not so understood by the 
plaintiff, for he filed his bill whilst the order was in full force. 
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L. S. BOWERS, Respondent, v. H. H. BECK et al.. Appel- 
lants, 

As a general rule, bills of exception once signed and filed, become a part of the 
record. Whether in case of mistake in stating fact they may, after term ex- 
pired, be in any case corrected : Query ? 

A bond given tb release property taken under a writ of attachment is a liond given 
in a legal proceeding, and does not require a stamp. 

Where a bond is given for the use of a party to an action, but is in the hands of an 
officer of the Court, the beneficiary of the bond may bring suit thereon before 
the bond has come into his possession. 

Whether the statement in an affidavit that affiant has bceu informed that defend- 
ant has sold certain teams, wagons, etc., with intent to defraud his creditors, is 
a sufficient compliance with that part of the Statute which requires the facts 
to be recited on which affiant's opinion is based, before the issuance of the 
attachment : Query ? 

Where a debtor tells a creditor that he has disposed of all his property, and will 
pay when he gets ready, it creates a strong suspicion of fraud, and is a suffi- 
cient foundation for a belief in the creditor's mind that a fraud has been com- 
mitted. 

If there is some evidence to justify the belief on the part of an attaching creditor 
that fraud is contemplated or has been committed, he may sue out an attach- 
ment. 

On the trial, that fraud may or may not be established ; but if plaintiff fails on the 
trial to establish the frand, still the issuance of the attachment was not a void 
act. 

Great strictness in the form of the affidavit should not be required. The defendant 
is protected by bond. 

What is recited in a bond to be true, is taken as true against the obliger, and need 
not be averred or proved. 

It is only necessary to make averments and proof as to what was done after the 
execution of the bond, and as to the breaches thereof. 

Calling the Court's attention to a par» of a record by defendant, whilst plaintiff is 
proposing to introduce other portions of the same record as evidence, cannot 
be treated as an introduction of that part by the defendant. 

The Courts, in construing a bond, cannot interpolate into it conditions it does not 
contain. 

Where a bond for a release of goods under an attachment is conditioned for pay- 
ment, if judgment is rendered against the owner of the goods attached, it be- 
comes absolute upon the rendition of judgment whether the attachment is 
or is not sustained. 

A plea similar to that of duress : that the contract had been entered into only to 
avoid some threatened seizure or destruction of property, has sometimes been 
allowed in American Courts. But this plea can only be tolerated in cases of 
imminent danger, when the party has no other apparent means of saving his 
property from destruction, conversion, or asportation. 
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Where property is attached, the attaching creditor gives bond for damages. The 

debtor is in no imminent peril of losing his property. 
There is nothing in the policy of the law to forbid a bond given to release property 

from attachment, being enforced according to the very letter of its condition. 
Caldwell v. Colgate and others, 7 Barbour, S. C. Reports, and Homan et al, v. 

Brinkerhofff 1 Dcnio, 184, denied to be law. 
The rule laid down in McMillan v. Dana, 18 Cal. 339, contains the true rule. 
Per Brosnan, J. The affidavit on which the attachment in this case was issued, 

met the requirements of the Statute. 
Per Lewis, C. J., dissenting. The dismissal of an attachment operates as a com- 
plete release of the sureties on the bond for release of attached property. 
When a plaintiff fails to show his case is one of those in which an attachment is 

authorized to issue, he is not entitled to the benefit of the lien created by the 

attachment. Why should he be more entitled if defendant overturns his 

prima facie case, on which it was issued? 
If the attachment is discharged, the property attached is necessarily released ; so, 

too, if the attachment is held to have been improperly issued, the bond must 

become unavailable. 
A bond given to release property illegally attached, may be held as one given 

under duress of property. 
The bill of exceptions shows the order dismissing attachment in former case was 

introduced. However irregularly that order was brought before the Court, it 

is good defense, and must be considered in disposing of the case. 
The principal in the attachment bond should have been made a party defendant. 

Appealed from the Fourth Judicial District, Hon. C. C. 
Goodwin presiding. 

The facts are stated in the Opinion. 

Wells ^ Clarke^ for Appellants, made the following points : 

The demurrer to the complaint should have been sustained. It 
was defective in these particulars : . It does not show the attach- 
ment in case of Bowers v. Atkinson was based on a suflScient affi- 
davit and undertakmg filed in that case. Nor that the case was 
one in which such writ might legally issue. (7 Hill, 39, 41, 43 ; 
1 Hill, 343 ; 18 Cal. 348 ; and cases cited by Judge Field ; 9 
Wend. 237 ; 3 Wend. 54 ; 4 Wend. 616 ; 6 Cow. 221-225 ; 3 
Denio, 667 : 2 Chitty's PI. 457-460 ; 23 Cow. 247 ; 7 Leading 
Cases, 562 ; 3 Chitty's PL 1088 ; 3 Barber, 175 ; 7 Cal. 562 ; 9 
Cal. 265.) 

The Court erred in finding for plaintiff. First : because the at- 
tachment bond sued on was not stamped. Second : it was in the 
custody of the Court, and not of the plaintiff, when suit was brought. 
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Third : the aflSdavit for attachment was defective. Fourth : no 
undertaking was shown to have been given in the case oi Bower % v. 
Atkinson, (Drake on Attachment — Sees. 83-91 ; Stat. 1861, p. 
333, as to aflSdavit and undertaking ; 6 Wheaton, 119 ; 6 Peters' 
U. S. 691-709 ; 14 Wend. 237 ; 18 Wend. 611 ; 21 Wend. 672 ; 
4 Hill [N. Y.] 598 ; 5 HiU, 195 ; 6 Hill, 313 ; 3 Hill, 619 ; 16 
Wend. 624 ; 6 Johnson, 11 ; 2 Johnson, 47 ; 23 Wend. 480 ; 13 
Wend. 46 ; 1 Denio, 184 ; 1 Code Rep. N. S. 269 ; 3 Cowan, 206 ; 
1 Cal. 163 ; 2 Cal. 17 and 254 ; 3 Cal. 363 ; 2 Bouvier's Law 
Diet., title " Regular and Irregular Process ;" 7 Hill, [N. Y.] 
187 ; 7 Barber, 253 ; 1 A. K. Marshall, 354 ; Stat. 1861, p. 333, 
sees. 120, 121 ; State and Federal Statutes as to Stamps.) 

The writ of attachment in the case of Bowers v. Atkinson was 
dismissed, and this operated as a release of the sureties on the bond 
^ven for return of attached property. (7 La. Reports, 668 ; 14 
La. 82 ; 5 Ark. 457 ; 9 Ark, 159 ; 7 Barb. 253.) 

Thos, Fitch and J, Neely Johnson^ for Respondent, made the 
following points : 

No motion for new trial having been made, this Court will not 
review the finding of facts. (2 Cal. pages 119, 120; ih. 23 and 
484.) 

There being no proper statement on appeal the finding of facts 
is conclusive. If the conclusions of law are warranted by the 
facts found, the judgment must be affirmed. (2 Cal. 148 ; 8 Cal. 
90, 323 and 510 ; 9 Cal. 68-95, and 211 ; 10 Cal. 193 ; 11 Cal. 
340-391 ; 12 Cal. 280 ; 16 Cal. 185.) 

The liability of the sureties was fixed by the judgment. (^Haynes 
V. Josephiy 26 Cal. 640 ; Heyneman v. Eder^ 17 Cal. 436.) 

Sureties have no right to attack the judgment or any of the pro- 
visional remedies. (^Riddle v. Balor^ 13 Cal. 305, 306.) 

The bond is conditioned to become absolute on the rendition of a 
judgment for plaintifiF. The rendition of the judgment fixed the 
liability of the sureties. There can be no inquiry as to the regu- 
larity of the attachment. (Pico v. Webster^ 14 Cal. 204 ; McMillan 
V. Dana, 18 Cal. 339.) 

Bonds taken in a legal proceeding are not subject to stamp tax. 
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This was such a bond. (See sections 123, 127, 134, 336 and 
337 of Practice Act.) 

A bond receiyed by the Sheriff which is not in compliance with 
the statute is still a good common law bond, and the plamtiff is 
entitled to recover on it. (See Drake on Attachment, sec. 314, 
page 317.) 

From the time of execution of bond the case ceases to be one of 
attachment, and proceeds &s if simply instituted by summons. 
(^Hopper V. Ball, 2 Bibb. 221.) 

After execution of bond no exception to the attachment or regu- 
larity of proceedings under it can be taken. (^Barry v. Fayle9, 1 
Peters' [7 Curtis' Edition,] top page 694.) 

Opinion by Beatty, J. 

This was an action brought on a bond given to release property 
held under attachment. 

Bowers brought suit against G. W. Atkinson for some one thousand 
six hundred and sixty dollars, and at the time of filing his complaint, 
also sued out a w.rit of attachment. The attachment was levied on 
certain property, and the defendants in this action, ijn conjunction 
with defendant in the former action, executed a joint bond condi- 
tioned as follows : 

" Now, the condition of this obligation is such, that whereas, a 
writ of attachment was issued against the above bounden George 
W. Atkinson, at the suit of L. S. Bowers, and certain of his goods 
and chattels have been attached under and by virtue thereof. 

" Now, in consideration of the release of said goods and chattels 
from such attachment, if the said George W. Atkinson shall well 
and truly pay any judgment and costs that the said L. S. Bowers 
may recover against him, the said G. W. Atkinson, then this obli- 
gation to be null and void, otherwise to remain in full force and 
effect. 

" G. W. Atkinson, [Seal] 
« H. H. Beck, [Seal] 

"H.A.Kendall, [Seal]." 

Judgment was rendered for plaintiff. He attempted to make the 
same by issuance of execution, and failing to collect it of Atkinson 
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he demanded the amount from the sureties on the bond. Thej 
failed to pay, and Bowers instituted this proceeding. 

The complaint sets out the indebtedness of Atkinson to the plaint- 
iff, the suing out of the writ of attachment, the making and filing 
the necessary affidavit, and undertaking to procure the issuance of the 
attachment, and that the sheriff to whom the attachment was issued 
made a levy on personal property. That, to procure the release of 
sud property, defendants made, executed, and deUvered the bond 
sued on. That the property, on the delivery of said bond, was re- 
leased. The rendition of the judgment, the failure to collect the 
same on execution, the demand on defendants, etc. 

The substantial defenses set up in the answer are : First. That 
the attachment under which the property was seized, was void for 
want of a sufficient affidavit. Second. That on trial it was found 
and adjudged that the facts alleged in the affidavit were not true, 
and therefore the goods were not legally attached. 

Upon the trial of the suit between Bowers and Atkinson, whilst 
the main issue was found for Bowers, it was at the same time de- 
termined that the attachment has been issued improperly, or without 
sufficient evidence, and the same was discharged. 

There is a question, however, in this Court whether the discharge 
of the attachment in the suit of Bowers vs. Atkinson was shown in 
the Court below. 

When this case was first called, appellants suggested a diminu- 
tion of the record. This motion, and the affidavits filed in support 
thereof and in opposition, brought out the following facts ; One of 
the counsel for appellants, after judgment for respondent, prepared 
a bill of exceptions, setting out fully the proceedings on the trial 
and exceptions taken by the appellants. An associate counsel for 
appellants, in looking over the bill of exceptions, thought there was 
an omission in the statement as prepared by the other counsel, and 
made an interlineation supplying that supposed omission. The coun- 
sel who first prepared the statement then took it to the Judge and 
procured his signature thereto. Some time afterwards, when the 
Court had adjourned for the term, the Judge's attention was called 
to the bill of exceptions he had signed. He thought that part of it 
which was contained in the interlineation was not correct, and he 
struck it out by scratching his pen over the interlineations. He 
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makes an affidavit that he made this correction because he signed 
the bill of exceptions without examination, reljlng on the statement 
of counsel that it was correct and assented to by opposing counsel, 
when, in fact, the records of the Court clearly showed that appel- 
lants had never introduced any such evidence as was stated by the 
interlineation to have been introduced, and in fact, that defendants 
never introduced any evidence at all. 

This Court is called on to decide whether they will act on the bill 
of exceptions as originally signed by the Judge, or as corrected by 
him after the interlineation was struck out. 

As a general rule we think a bill of exceptions once signed by the 
Judge and filed among the records of the Court, (especially after 
ihe expiration of the term at which it was signed and filed) becomes 
a record in the case and beyond the control of the Judge. At least, 
it would be a very dangerous practice to allow amendments and al- 
terations at a subsequent term of the Court. Still, we are not pre- 
pared to say, if a Judge inadvertently signs a bill of exceptions 
which states a fact which never existed, that it may not in any case 
be corrected. 

If the minutes of the Court or other documentary evidence should 
clearly show the mistake, probably it might be corrected in the 
Court below. But that point it is not now necessary to decide. In 
this case, it is evident that the Judge mistook the meaning of the 
clause he struck out. He struck it out because the record showed 
defendants had never introduced such evidence, nor any evidence. 
Retaining it in the bill of exceptions, it does not show, or purport to 
show, defendants introduced any evidence. We are inclined, then, 
to hold that the bill of exceptions should be considered as it was 
when signed by the Judge, and before this clause was stricken out. 

The bill of exceptions, then, shows that plaintiff " offered in 
evidence the complaint, the affidavit for attachment, and writ of 
attachment, and return thereon, in the suit of L. S. Botvers v. Ten- 
nessee j alias Gr. W. Atkimon.^^ ♦ * ♦ ♦ a ^j^^ ^^ defend- 
ants, by their counsel, then and there objected to their introduction 
as evidence, on the ground that the said complaint showed upon its 
face that the cause of action sued upon was not one in which the 
plaintiff* could legally invoke the aid and issuance of a writ of 
attachment ; that said affidavit was irregular, and not in compliance 
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vith the statate in such case made and provided, and insufficient to 
support the issuance of a writ of attachment ; was irregularly and 
illegally issued ; was void, and all proceedings thereon were illegal 
and void, and had been so adjudged by this Courts as shown of 
record in evidejiceJ^ After the word evidence, follows a direction 
to include the order dismissing the attachment as part of the bill of 
exceptions. That order is in these words : " Defendants' counsel 
moved to set aside attachment. The following witnesses were called 
on part of plaintiflf: L. S. Bowers and William Berick; and on 
part of defendant, A. Jackson, John Dolson, Geo. W. Atkinson, 
and Kellem. Motion of defendant sustained, plaintiff excepted." 

The words italicised and the direction to include the order dis- 
missing attachment are those stricken out of the statement by the 
Judge, but which we shall consider as a part of the statement. 
But whilst we shall consider this part of the statement in the bill of 
exceptions, we do not think it shows that either the plaintiff or de- 
fendant introduced the judgment or order dissolving the attachment 
in evidence. The defendants, at the time this order was alluded to, 
were not offering anything in evidence. They were objecting to 
evidence offered by plaintiff. Whilst plaintiff was offering in 
evidence some of the papers filed in the case of Bowers v. Atkinson^ 
it would seem (giving a fair construction to this part of the state- 
ment) defendants called attention to an order made in the same 
case, the existence of which ought to operate on the mind of the 
Judge as a reason for rejecting the other papers. In other words, 
the defendants would seem to have claimed that the record in 
Bowers v. Atkinson should not be produced piecemeal; but if 
offered, must be offered as a whole, and if the record considered as 
a whole failed to sustain plaintiff's action, no part of it should be 
received in evidence. The statement does not show that there was 
an affirmative attempt on the part of defendants to introduce this 
order as evidence on their side. At best, if offered in evidence by 
defendants, it was only for the special purpose of showing the other 
papers offered should be rejected. That being the case, the re- 
spondents can only be entitled to a reversal of the case on one of 
two theories : first, that the papers and other evidence offered by 
the plaintiff and admitted by the Court failed to establish plaintiff's 
cause of action, and entitled defendants to a nonsuit ; or, second, 
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• 
if all the papers which constituted a part of the proceedings in 

Bowers v. Atkinson were excluded, then the other evidence offered 
bj plaintifl^ was insufficient to support the action, and entitled de- 
fendants to a nonsuit. 

first, let us see how the parties stand, admitting these things to 
have been properly in evidence which were offered by the plaintiff 
and received by the Court. We have already stated what papers 
were offered in evidence by the plaintiff. Appellants contend, first, 
there could be no recovery on the bond because it was not stamped. 
To this we say the bond was one given in a legal proceeding^ and 
did not need any stamp under the revenue laws of either the State 
or United States. 

The second point made is, that the bond was not in the posses- 
sion or under the control of plaintiff when the suit was brought, but 
in the hands of the Clerk of the District Court for the Second Ju- 
dicial District, and was not in plaintiff's power until subsequently 
delivered to him by order of the Court. 

It is sufficient that the bond was made for the benefit of the 
plaintiff, was made payable to pldntiff, and was in fact his bond, 
whoever had the custody of it. The mere fact that a plaintiff does 
have the actual custody of a bond when suit is brought, is no reason 
for abating the action. If he is the legal owner of the bond, and 
can produce it at the trial, that is time enough. 

The third point of appellants on this branch of the case is, that 
the affidavit for attachment is so defective on its face as not to 
show any authority for the issuance of the writ ; in other words, that 
the writ of attachment was void, and that being void the bond was 
also void. This objection naturally divides itself into two propo- 
sitions : Was the attachment void ? If void, does it follow that the 
bond is void ? 

The statute says that the Clerk shall issue a writ, when an affi- 
davit shall be filed, showing : " First, that the defendant is indebted 
to the plaintiff in a certain sum (specifying the amount of such m- 
debtednesa) over and above all legal set-offs or counter claims, upon 
a contract, express or implied, for the direct payment of money, and 
that such contract was made or is payable in this Territory, and 
that the payment of the same has not been secured by any mort- 
gage on real and personal property. Second, that the deponent 
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has good reason to believe, and does believe, that one or more of 
the causes set forth in the several subdivisions of the next preced- 
ing section actually exists at the time of making the affidavit, recit- 
ing the facts upon which such belief is founded." 

We think there is no question that the affidavit in this case con- 
forms to the statutory requirements in everything, except it maybe 
in not " reciting the facts upon which such belief is founded." 
" Such belief" in this case is the belief on the part of plaintifiF that 
defendant had fraudulently, or was about fraudulently, to convey 
his property, to hinder and delay plaintiff in the collection of his 
debt. Plaintiff states that his reason for this belief ^^ is that the 
defendant herein has, as deponent is informed and believes, fraud- 
ulently conveyed, sold, and assigned certain teams, wagons, and 
property, for the purpose of hindering, delaying, and defrauding 
his creditor, this deponent, and as deponent is informed and be- 
lieves, is about to fraudulently dispose of all the rest of his prop- 
erty, for the purpose of hindering, delaying, and defrauding this 
deponent, his creditor ; and because the defendant herein on the 
twentieth day of April, a.d. 1865, informed this deponent that he 
had sold all his (defendant's) teams and personal property, and 
did not own a hoof of the stock, and would * pay when he got 
ready,' or words to that effect." 

The law says the Clerk shall issue his attachment when plaintiff 
makes oath to his belief, and recites the facts on which his belief 
is founded. 

Now, does the language quoted recite any facts on which such 
an opinion might be founded? He recites that he has been 
informed defendant had made a fraudulent conveyance. If this 
part of the affidavit is true, is not this a fact upon which he has 
a right to frame an opinion ? But it may be objected that this is 
mere hearsay evidence, and that he should have procured the affi- 
davit of his informant. Or it may be said that this is too general ; 
that it was merely stating the general result instead of stating the 
particular facts which constituted or showed the frauds. Perhaps 
it is not necessary in this case to determine these questions. There 
is one circumstance he does state with particularity and upon his 
own information. That is the conversation he had with the plidnt- 
iff on or about the twentieth of April, 1865. That conversation 



Digitized by VjOOQ IC 



148 SUPREME COURT OF NEVADA, 1866. 

Bowers v. Beck et al. 

as detailed was not perhaps enough to establish fraud in defendant 
if not supported by other circumstances, but was certainly sufficient 
to create suspicion and a well founded belief in the mind of plaint- 
iff that defendant had made a fraudulent disposition of his prop- 
erty. We think when a debtor tells a creditor he has disposed of 
all his property and will pay when he gets ready, it creates a very 
strong suspicion of fraud, and a creditor may from such language 
well draw the conclusion that a fraud has been committed. 

In the case of Cornell v. Lascelh, 20 Wend. 77, a question was 
raised as to the sufficiency of an affidavit to support the attachment 
issued thereon. The affidavit was very similar in character to the 
present one. The Court was then composed of tliree Judges, C. 
J. Kelson, and Bronson and Gowen, Justices. Two of the Judges 
held the affidavit not sufficient. But in reversing the judgment, 
the Chief Justice says : " We might possibly have considered it 
sufficient to uphold the judgment until reversed ;" thus intimating 
that although the facts stated in the affidavit were not of that con- 
clusive character to justify the Justice who issued the attachment, 
still they tended to prove a fraudulent intent and would sustain the 
jurisdiction of the Justice until reversed, 

Mr. Justice Cowen dissents. In his dissenting opinion he says, 
among other things : ** The * * Act * * gives an attachment when- 
ever a Justice is satisfied, on the facts and circumstances sworn to 
by the party, that the debtor has fraudulently assigned or disposed 
of his property, or is about to do it." He then argues that the 
circumstances detailed in the affidavit are sufficient to show fraud, 
or at least if such circumstances had been detailed to a jury and 
they had found fraud on them, no Court would have been justified 
in setting aside the finding. He thinks the judgment should have 
been affirmed. 

Chief Justice Bronson, in giving an opinion on the subject of 
attachments, 7 Hill, pages 188-9, says: "The facts and circum- 
stances to establish the grounds on which the application for an 
attachment is made, must be verified by the affidavits of two dis- 
interested witnesses." We have quoted from the opinion because 
we have not the New York revised statutes to refer to. In 4 Hill, 
in the case of Faulkner, pages 598 to 602, he discusses what facts 
must be made to appear by the affidavit to make the attachment 
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valid, and concludes : " Now, although the evidence was far from 
being conclusive, still it had a legal tendency to make out a case, 
in all its parts, for the issuing of an attachment. Enough was 
proved to call upon the officer for the exercise of his judgment 
upon the weight knd importance of the evidence ; and if he erred 
in the decision of a question thus fairly presented, the error would 
not be fatal to the proceedings. It is only when there is a total 
want of evidence upon some essential point that the officer will fail 
to acquire jurisdiction." 

Taking then the views expressed by Mr. Justice Cowen in the 
case cited from 20 Wendell, or those expressed by Chief Justice 
Bronson in the cases cited from 4 Hill, and they alike uphold the 
attachment. That is, they hold that such attachment is not voidy 
but that the prima facie case for attachment may be rebutted by 
defendant in attachment. 

We think this is certainly good law. A party suing out an 
attachment may receive such information as convinces him beyond 
all reasonable doubt that a fraud is contemplated, and if he waits 
to get all the particulars so as to set them out in his affidavit, the 
fraud may be consummated and the property gone before he gets his 
writ. But if he is allowed to get the writ upon a general showing 
of the reasons he has for believing a fraud has been practiced, or 
is about to be practiced, he may, when the case comes on for trial, 
be able to prove the fraud by satisfactory evidence. Our statute 
is quite diffisrent from the New York statute. The latter requires 
the facts to sustain the attachment to be proved by the affidavits of 
disinterested witnesses. Ours only requires the party to swear to 
his belief in the existence of certain main facts, and to state the 
subordinate facts on which that belief is founded. Certainly, that 
belief might be founded on information derived from others. We 
need not introduce the affidavit of others to prove the facts on which 
he founded his belief, but if a trial of the question as to the propri- 
ety of issuing the attachment arises,,he can have the benefit of their 
testimony. 

The statute requires a person suing out an attachment to give 
bond for all damages caused thereby, if the proceeding by attach- 
ment is not sustained. This is sufficient protection for the de- 
fendant. . We do not think great strictness should be required 



Digitized by VjOOQ IC 



160 SUPREME COURT OF NEVADA, 1866. 

Bowers v. Beck et al. 

in setting out the facts to authorize the issuance of the attachment. 
Not so much as in those States where the attachment serves in lieu 
of a summons, and authorizes the Court to enter judgment agsdnst 
defendant without actual service on him. This, we are of opinion, 
was not a void attachment, and the alleged indufficiencj of the 
afSdavit was no defense to this action. 

The attachment not being void, let us consider what would have 
been the situation of the parties, if the Court had ruled out the 
complaint, affidavit of attachment, writ of attachment, and return 
thereon, as offered by the plaintiff. The bond sued on recites that 
whereas an attachment was issued and certain goods have been 
levied on, etc. *'Now, in consideration of the release of said 
goods and chattels from such attachment, if the said G. W. At- 
kinson shall well and truly pay any judgment and costs that the 
said L. S. Bowers may recover against him, the said G. W. Atkin- 
son, then this obligation to be null and void ; otherwise, to remain in 
full force and effect." Whatever the obligor recites in a bond to 
be true, may be taken as true against him, and need not be averred 
in a complaint on such bond, nor proved on the trial. That the 
goods were under attachment is clearly recited. Perhaps it is not 
so clearly recited that the goods are released when the bond is de- 
livered, but the language used may mean that they are to be re- 
leased. In that case, it appears to us, all the plaintiff has to do is 
to aver the release did take place at or after the delivery of the 
bond, and then prove the breach on the part of the obligors. If this 
be so, then there was no necessity for averring the existence of a 
complaint, affidavit of attachment, attachment, return, etc. 

This is the view taken by the Chancellor of New York and con- 
curred in by the entire Court for the correction of errors, except 
one Senator, in a case precisely similar to this. See Kanottse v. 
Dormedy^ 3 Denio, 567. We entirely concur in the correctness 
of this decision. 

Tins, we think, disposes of the entire case. But appellants con- 
tend that although they did not, after the plaintiff closed his case, 
offer any testimony, yet they should stand in this Court just as if 
they had regularly offered in evidence the judgment of tiie Court 
dismissing the attachment, on the ground that plaintiff did not sus- 
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tain by sufScient evidence his allegations to support the issuance of 
the attachment. 

We cannot think that the mere calling of the Judge's attention 
to that order or judgment as a reason for rejecting other portions 
of the record of Bowers v. Atkinson, when offered by the plamtiff 
in this action, is equivalent to offering it in evidence by the defend- 
ants. 

But, even if it were in evidence, the writer of this opinion is 
unable to see how it would alter the result. The defendants have 
voluntarily entered into a bond to pay any judgment that might be 
recovered. There was no condition in the bond that they would 
pay provided the attachment was held good and a judgment ren- 
dered, but simply on condition that the judgment was rendered. 
Upon what principle can we interpolate the other condition ? The 
parties to the bond did not make any such condition ; the statute 
authorizing the bond does not speak of any such condition. Doubt- 
less, if a bond with such a condition had been tendered, the plaintiff 
would not have released the goods. The statute does not require 
him to release them, except on a bond with one single condition, 
and that is as to the rendition of judgment. 

There are only two principles upon which it can be contended 
that tiie bond would be void in case the attachment was void, or 
not supported by sufScient evidence where that issue was tried. 
The one is, that the goods of defendant Atkinson, being illegally 
held, the bond was given under a species of duress ; the other, that 
it would be against public policy to support bonds given under such 
circumstances. 

At common law, the plea of duress only applied to cases where 
the person of the defendant was either held in custody, or threat- 
ened with violence or imprisonment. That plea' could not be sus- 
tained by any proof as to seizure or threats against property. 
Modem American cases have had a tendency to extend that plea, 
or one simUar to it, so as to annul contracts made to avoid threatened 
destruction or detention of property. But those pleas have never 
been allowed except in extreme cases, when the danger of destruc- 
tion, conversion, or asportation was imminent, and no other apparent 
method of saving the property. 

Here there was no such necessity. Atkinson had a bond to in- 
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demnify him for all losses sustained by the improper issuance of the 
writ, and the property itself was in the custody of the law. (See 
Parsons on Contracts, vol. 1, pp. 319 to 322, and notes, etc., as to 
the general rules governing this defense.) 

We cannot see in what respect such bonds are contrary to the 
policy of the law. The defendant in an action of debt or assumpsit 
has his goods attached. Rather than wait to see whether the at- 
tachment can or cannot be discharged in the due course of law, to 
obtain the immediate possession of his goods, he gives a bond to the 
effect that he will pay any judgment obtained against him. Now, 
if a judgment is obtained against him, we see no great hardship in 
his having to pay it. We do not think it is violating any true policy 
of the law to make him and his sureties liable therefor, according 
to the letter of their bond. 

In the case of Caldwell v. Colgate and others, 7 Barbour's Supreme 
Court Reports, page 253, it was distinctly held that a bond given 
to release property seized under a void attachment was itself void. 
And the case of Homan et als, v. Brinkerhoff^ 1 Denio, 184, seems 
to be to the same effect. So, too, it would seem from references 
made by Mr. Drake in his work on Attachments, that it has been 
held in Louisiana, or at least strongly intimated, that if after goods 
were released from attachment by bond, it should be determined 
that attachment had been improperly issued, the sureties on the 
bond for the release of the property would be discharged. With 
regard to the New York cases last cited, the writer of this opinion 
must say he does not think they are good law. With regard to the 
Louisiana cases, not having access to the opinions themselves, nor 
to the Statute of Louisiana in relation to attachments, and scarcely 
any knowledge of the Civil Law which prevails in that State, I am 
unable to form any opinion about these cases. I think the true 
rule is, that when such a bond as the one under consideration is 
given, you cannot go back to inquire as to whether the attachment 
was regular or irregular. The only questions are, was the property 
released, and has a breach of the bond been shown. This is the 
view taken of such a case by the Supreme Court of the State of 
California, in McMillan v. Dana^ 18 Cal. 339, and I think the cor- 
rect view. 

Judgment affirmed. 
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Opinion by Brosnan, J. 

I concur in the affirmance of the judgment of the District Court. 
I hold that the complaint, though susceptible of much improvement, 
is sufficient ; and that the affidavit upon which the attachment in 
the original suit was based, answered the requirements of the 
statute. 

Although I do not believe in the doctrine that a Court or Judge 
loses all power and jurisdiction over all orders and judgments after 
the expiration of the term at which they may be made and ren- 
dered, to the full extent claimed and asserted, yet, for the purposes 
of this case, I wish to be understood as holding that the statement 
contams the words erased by the District Judge. But this, in my 
opinion, will not help the appellant's case. With these words in, 
the record does not show that the order dismissing the attachment 
in the original suit was introduced, offered, or made evidence in any 
way in the case. 

At that stage of the trial when the plaintiff offered in evidence 
the complaint, affidavit, and attachment in the original action, the 
defendants' counsel objected to their competency, and in stating the 
grounds of objection, assigned as one of them in substance, " that 
the District Court had adjudged the attachment, and all the pro- 
ceedings thereon, illegal and void," which objection the Court over- 
ruled. This is not a statement that the order or judgment of the 
Court to that effect was introduced in evidence ; and it is a conced- 
ed fact that it was not so introduced. It is no more than stating a 
ground of objection to the testimony, which may be well or ill- 
founded, like any other ground or reason assigned. But to hold 
that such an incidental allusion to what the Judge may have done, 
or to what may have jiranspired in a different action and between 
different parties, is tantamount to the actual record proof of the ex- 
istence of the fact, is a doctrine to which I cannot subscribe. la 
my humble judgment the record does not contain any legal proof of 
the dismissal of the attachment in the original action. I am of 
opinion, therefore, that the judgment of the District Court ought to 
be affirmed. 

11 
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Dissenting Opinion of Lewis, C. J. 

In my opinion the dismissal of the attachment upon the issue 
raised by the plea in abatement to the affidavit, was a complete de- 
fense to the action on the bond, and the judgment of the Court be 
low should for that reason be reversed. The statute in certain 
specified cases authorizes the plaintiff to sue out an attachment 
against the property of his debtor for the purpose of securing any 
judgment which he may recover. Section 120, of the Practice Act, 
declares that ^^ the plaintiff, at the time of issuing the summons, or 
at any time afterwards, may have the property of the defendant at- 
tached as security for the satisfaction of any judgment that may be 
recovered, unless the defendant give security to pay such judgment 
in the following cases :" 

If the plaintiff does not show that his case is one of those in which 
an attachment is authorized, he is not entitled to the security which 
this summary proceeding gives him. Why should he be if the same 
fact is established by the defendant upon the issue raised by an an- 
swer to the affidavit ? If, upon the trial of that issue, the Court 
determines that the plaintiff was not entitled to have the property 
of the defendant attached, it is a direct decision that he has no 
right to claim the security which is given by attachment, and that 
he is entitled to no advantage from the issuance of it. It must be 
admitted that if the writ is dismissed, the defendant's property taken 
under it, if in the possession of the plaintiff, or the officer, must be 
given up or returned, and the plaintiff loses his security. Why should 
he be in any better position if the defendant has given a bond in 
accordance w^ith the statute to release his property ? The bond is 
a mere substitute for the property itself. (Drake on Attachment, 
Section 321.) The statute provides that the bond may be given 
in lieu of the property as security for any judgment which the 
plaintiff may recover^ If then it is determined by solemn adjudica- 
tion that the plaintiff was not entitled to have an attachment issue, 
or to the aid of that collateral proceeding, upon what ground can 
he continue to hold the security which he has obtained by means of 
it, and maintain Sj/a action upon a bond which it has been judicially 
determined he was never entitled to, and which was obtained by his 
own wrong ? 



Digitized by VjOOQ IC 



SUPREME COURT OF NEVADA, 1866. 156 

Bowers v. Beck et al. 

If the property is released upon the dismissal of the attachment, 
upon what reason can it be claimed that the bond, which in fact 
takes its place, should be held as security against the defendant ? 
It seems to me that when the attachment is set aside, all the pro- 
ceedings growing out of it must fall with the writ. As an execution 
falls when the judgment is set aside, so it would seem that the en- 
tire proceedings upon a writ of attachment fall when the writ itself 
is quashed. The plaintiff has no more right to maintain an action 
on the bond than he has to retain the defendant's property after the 
attachment is dismissed. If it be determined upon the trial of the 
issue raised by the plea in abatement that the plaintiff is not en*- 
titled to have the defendant's property attached, any security which 
he may have obtained by means of the writ is founded upon his own 
wrong, and for that reason, if for no other, he should not be permit- 
ted to derive advantage from it. In Louisiana, under a statute, as 
I judge from what is said of it by Mr. Drake, in his work on At- 
tachments, Sections 317 and 318, it was held that a dissolution of 
the attachment was a complete defense to the bond given to release 
the property ; and in the case of Caldwell v. Colgate^ 7 Barbour, 
258, and Homer v. Brinkerhoff^ (1 Denio, 184) it. was held that 
if the attachment be void by reason of a defect in the aflSdavit or 
otherwise, suit could not be maintained on the bond given to release 
property taken under the writ. If that be the law, I am unable to 
see why the dissolution of a voidable attachment does not produce 
the same result so far as the bond is concerned. When the attach- 
ment is void there is nothing to support the bond. Being founded 
upon a void preceding, it is itself void. So also, with a bond given, 
and the writ is subsequently dismissed, the bond having been given 
in a legal proceeding, and that proceeding having been set aside, 
the bond should fall with it. The bond in such case is not given 
voluntarily, but in invitumy and should not be treated as if given 
without restraint to secure the payment of a just debt. 

Again, if the attachment be illegally issued and the defendant 
gives a bond as prescribed by statute to release his property taken 
under it, he might easily say that it was given under duress of 
goods, and avoid it on that ground. True, in England duress of 
goods is not deemed sufficient to avoid a contract, but in this coun- 
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try it seems to be recognized as a good defense. (1 Parsons on 
Contracts, 321, note.) 

But it is said that the bill of exceptions does not sufficiently show 
that the attachment was dismissed. In my opinion it does. One 
of the objections urged to the introduction of the attachment pro- 
ceedings in evidence was that the writ had been dismissed, and from 
the language used in the bill of exceptions I could arrive at no 
other conclusion than that the order dismissing it was introduced in 
evidence at the time. It can hardly be presumed that the Court 
would take cognizance of the order unless it were introduced in 
evidence at the time the objection was taken. K the bill of excep- 
tions shows that it was introduced in evidence, whatever may have 
been the immediate purpose for which it was introduced, it should 
receive its full effect as a defense to the plaintiff's action. K the 
dismissal of the attachment is a complete defense to the action, and 
that fact is properly brought to the knowledge of the Court, it 
should have its full effect, notwithstanding it may have been brought 
to the notice of the Court at an improper time in the trial, or its 
full effect escaped the attention of counsel. 

The defense is fully before us, and it seems to me should not be 
passed over merely because it was interposed in the shape of an ob 
jection to the introduction of testimony by the plaintiff. I agree 
with the views expressed by Justice Beatty, that after an appeal is 
perfected and the lower Court has adjourned for the term, the 
Judge below has no authority to correct the record without an or- 
der from the Appellate Court for that purpose. Hence I conclude 
that the bill of exceptions should stand as it was at the time the 
appeal was taken. 

If the principal in the bond is living, and was capable of contract- 
ing, he should have been made a party defendant with the sureties. 
The action is upon a joint contract, and all the parties to it should 
be united. However, this is an objection which could only be taken 
advantage of on special demurrer, which was not done here. I 
conclude that the judgment should be reversed, and a new trial 
awarded. 
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RESPONSE TO PETITION FOR RE-HEARING. 

If the Legislature passes an Act amending a former Act, but providing the 
amendatory Act shall not take effect nntil a faturo day, the old Act remains 
in fall force nntil the amendment goes into operation. 

So, too, if it is provided in the amendatory Act that such amendments shall 
only be operative for the enforcement of future contracts, the old law is in 
full force, so far as relates to the enforcement of prior contracts. 

Per Beatty, J. Whether the debt on which the attachment, in Bowers v. At- 
kiruton, was one on which an attachment might legally issue on not, is wholly 
immaterial. The bond recites that the goods to be released were attached; 
the obligors cannot contradict that recital. 

The clause in the Stamp Acts of the State and United States which exempts 
from stanp duty those bonds which are " required in a legal proceeding," is 
not confined to those bonds without which no action could be maintained or 
prosecuted, but is more general, and means all bonds required to give either 
party to a legal proceeding any advantage or privilege, to which he would 
be legally entitled in the course of that proceeding upon the execution of a 
proper bond. 

In a trial before the Court without a jury, where one party offers a paper in 
evidence, and the other side objects, and the objecting party bands the paper 
to the Judge for inspection to see whether it shall not be excluded, and the 
paper is excluded, the objecting party cannot afterwards claim that the paper 
was in evidence because of the fact that it was read by the Judge for this 
special purpose. 

So, if one side offers in evidence a certain number of papers selected from a bun- 
dle, and the other side objects because there are other papers belonging to the 
same bundle, which he claims would show those papers offered should not be 
admitted in evidence, and he calls the attention of the Court to those other 
papers, and induces the Judge to read them before deciding the objection, 
this does not put those latter papers in evidence for the general purposes of 
the trial. 

Opinion by Beatty, J. 

The appellants in this case petitioned for a re-hearing, and based 
that petition on three grounds. These we will notice in the order 
in which they are presented in the petition. The first proposition 
is stated in these terms : " The demurrer should have been sus- 
tained in the District Court, because the complaint in the cause 
does not allege when the cause of action sued upon in B<ncer% v. 
Atkinson arose. The complaint, in this case, should show per se 
that the cause of action in that was one in which the plaintiff could 
legally invoke the aid of a writ of attachment by a compliance with 
the preliminary requirement of an existing operative attachment 
law." 
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In support of this proposition, it is urged that the amendments 
to the attachment law passed in 1864--5, totally abrogate the former 
attachment law, and as those amendments only apply to debts con- 
tracted after April, 1865, no attachment could issue to secure a 
debt created prior to that time. Reference is made to Section 17 
of Article IV, and Section 2 of Article XVII of tlie Constitution, 
and several California cases, in support of this proposition. 

Section 17 of Article IV, is in these words : " Each law enacted 
by the Legislature shall embrace but one subject, and. matter prop- 
erly connected therewith, which subject shall be briefly expressed 
in the title ; and no law shall be revised or amended by reference 
to its title only ; but in such case, the Act as revised, or section as 
amended, shdl be reenacted and published at length." 

Now, as the sections amended are reenacted in full and so 
appear on the statute book, we do not see what application this 
section can have, or what light it can throw on the Act as 
amended. The form of the Act is this : After ^ving the title of 
the Act and enacting clause, it proceeds as follows : " Section 1. 
Section 120 of said Act is amended so as to read as follows." Then 
follows in full the section as amended. After this, comes ^^ Section 
2. Section 121 is amended so as to read as follows." 

Then follows in full the section amended. And in this way the 
Act proceeds until six sections of the former Act, which are desig- 
nated by their numbers, are altered and reenacted. 

Then comes the seventh and concluding section of the amenda- 
tory Act, which is as follows : " Section 7. This Act shall take 
effect and be in force from and after the first (Ist) day of April, 
eighteen hundred and sixty-five, (1865) and shall not be construed 
to have reference or application to any contract made prior to the 
time herein specified." As the last section clearly provides that 
this Act shall have no reference or application to contracts .made 
prior to April, 1865, the question arises whether any law on the 
subject of attachments does or can exist, affecting such contracts. 
If we look to the statutes of 1861, we find a law providing for 
attachments to secure debts in certain cases. Does that law still 
have any vitality ? In express terms, it has never been repealed. 
But certain sections of that law have been amended, and those 
amendments substituted for the former sections, so that in effect 
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the former sections have been totally abrogated, from and after the 
time the amendments took effect. 

The amendatory Act was approved and became a law on the 
fourth of March, 1865, but provides, by its own terms, it is not to 
take effect until the first of April following. 

Now, it is clear that although the substitute sections passed in 
March, the old law remained in force until April. 

But further, the new law provides it is not to be construed " to 
have reference or application to any contracts made prior to the 
time herein specified." 

If the Legislature could provide that the new sections should 
not take effect for any purpose until nearly a month after the Act 
was passed, (and we thuik there is no question on that point) could 
it not provide that they should never go into effect, so far as to 
affect the remedy concerning former contracts ? We see no serious 
objection to such an exercise of legislative power. We think that 
the language used, taken in connection with the object of the 
amendment, clearly indicates that it was the intention of the Legis- 
lature that the law, as passed in 1861, should still be in force as 
regards all contracts made prior to 1865. The law of 1861 only 
gave the benefit of attachment when fraud was committed or con- 
templated. That of 1864-5 extends the benefit of attachment to 
a very numerous class of contracts where no fraud or unfairness is 
charged. It is hardly to be presumed that whilst the Legislature 
gave this harsh remedy against the honest debtor, it was the inten- 
tion to entirely exempt the fraudulent debtor from its operation. 
The second section of Article 17, is as follows : " All laws of the 
Territory of Nevada, in force at the time of the admission of this 
State, not repugnant to this Constitution, shall remain in force 
until they expire by their own limitations or be altered or repealed 
by the Legislature." This does not mean if a Territorial law is 
altered in any of its sections, it shall entirely cease to have any 
validity, but simply that all such laws shall remain in force, except 
as repealed, and subject to such modifications as are effected therein 
by the Constitution or subsequent legislation. It does not affect 
the question under discussion. 

We think the attachment law of 1861 remains in force as to 
debts contracted prior to April, 1865. 
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But even if that were not the case, the writer of this opinion is 
satisfied it would make no diflFerence. The bond, by its recitals, 
admits that the goods to be released were under attachment, and I 
think that admission conclusive and not to be questioned, unless 
the bond was void or voidable for fraud, infancy, duress, or some 
other defense to be affirmatively shown. 

The second point made is, that the bond was void for want of the 
proper stamps ; that it is not a sufficient objection to say it ^' was 
given in a legal proceeding ;" but that to dispense with the stamps, 
it should appear that it was '' required in a legal proceeding." We 
are satisfied that, in the sense in which that word is used in the 
Revenue Laws of the United States and of the State, it was " re- 
quired in a legal proceeding." Counsel for the appellants admit 
that the affidavit and undertaking, preliminary to the issuance of 
a writ of attachment, are required to be given in a legal proceeding, 
and are therefore exempt from stamp duties ; but contend that a 
bond for the release of property attached is not required in a legal 
proceeding, because the defendant can just as well make his defense 
to the action while the attached property remains in the hands of 
the Sheriff as after he has had it returned to him on the execution 
of a proper bond. Therefore, such bond is not required in the 
legal proceeding. 

We must confess that we fail to see the distinction. It is true, 
the defense to the action might be made without the return of the 
property. It is equally true the plaintiff could obtain his judgment 
without the issuance of his attachment. But in the case of plaintiff, 
the judgment obtained without the attachment might be valueless. 
On the other hand, if the defendant had a good defense, he might still 
be ruined in his business pending the litigation, for want of his prop- 
erty, which was tied up by attachment. We think where the 
Statute exempts bonds " required in legal proceedings," it is not 
restricted to those bonds without which a suit cannot be prosecuted 
or defended ; but it refers to all bonds given in the course of a legal 
proceeding, and which may be required to give either party an ad- 
vantage or privilege to which he would be legally entitled in such 
proceeding by executing a proper bond. 

The third point made by petitioners is that this Court holds in its 
former opinion that the order dismissing the attachment was in evi- 
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dence for a special purpose, and if so, it was in evidence for all 
purposes, and so showed the attachment was discharged ; and, there- 
fore, that the action in this case could not be sustained. 

In this assumption we think the petitioners are entirely wrong. 
Mr. Justice Brosnan, one of the members of the Court who con- 
curred in the original opinion, expressly held no such proof was be- 
fore this Court. The writer of this opinion, in several portions of 
the former opinion, expressed the idea, I think, very clearly, that 
defendants had not offered that order in evidence. The only ex- 
pression in that opinion which could be construed differently is shown 
in the words italicised in the following quotation : 

'' In other words, the defendants would seem to have claimed that 
the record in Bowers v. AtkiriBon should not be produced piece- 
meal ; but if offered, must be offered as a whole ; and if the rec- 
ord, considered as a whole, failed to sustain plaintiff's action, no 
part of it should be received in evidence. The statement does not 
show that there was an aflBrmative attempt, on the part of the de- 
fendants, to introduce this order in evidence on their side. At best^ 
if offered in evidence by defendants^ it tvaa only for the special pur- 
pose of showing the other papers offered should be ryected." 

Now, we are not disposed to go into a verbal criticism to show 
whether the sentence italicised was, or was not, properly worded. 
But what we do say is this, that if a plaintiff in an action produces 
on the trial of a case a bundle of papers which were filed in another 
case, and selects out of that bundle certain papers, which he offers 
in evidence, and the defendants should object to admitting those 
selected papers unless the plaintiff would introduce all the papers 
in the bundle, this would not be equivalent to offering and introduc- 
ing all the other papers in the bundle on the part of defendants. 

Those other papers could not be held as introduced on behalf of 
defendants, unless they were specially offered and admitted by the 
Court. The fact that the Judge before whom the case was tried, 
may have read these latter papers before determining to admit those 
offered by the plaintiff, would make no difference. If one party 
offers a paper in evidence to which the other objects, the objecting 
party, as a matter of course, passes the paper to the Judge for in- 
spection, in order that he may determine the validity of the objec- 
tion. This might, perhaps, be said to be putting the paper in evi- 
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dence for a special purpose ; that is, for the purpose of determining 
its validity as proof of facts set out in the paper. 

But if the Court should reject the paper as not heing competent 
proof of any fact in favor of the party offering, the party objecting 
could not resort to the same paper as proof of any fact in his favor. 
That is the case here. If the order dismissing the attachment was 
produced to the Court, it was only submitted for inspection to show 
the impropriety of admitting other papers, not to prove any distinct 
or affirmative fact for defendants, and cannot be considered as hav- 
ing been in evidence. 

A re-hearing is denied. 



JOHN W. KELLER, Respondent, v. H. G. BLASDEL, 

Appellant. 

Ar.complaint cannot be altered in a material part thereof without notice to de- 
fendant. Especially it cannot be so altered as to set oat a new and distinct 
cause of action. 

Where there has been a decision of this CJourt to the eflfoct that one of several 
defendants in the case made by plaintiff cannot be held either sererally 
or jointly with the other defendants, and upon the case being called again 
in the lower Court, the plaintiff so amends his complaint as to dismiss as to 
all other defendants, and make a case against the defendant who had pre- 
viously been held not liable, and then proceed to trial in his absence, this is 
such surprise as to entitle that defendant to a new trial. — ^Per Beattt, J. 

Appeal from a judgment of the First Judicial District, Storey 
County, the Hon. Richard Rising presiding. 

The facts in the case are suflSciently stated m the Opinion. 

Williams ^ Bixlerj for Appellant, made the following points : 

The District Court had no jurisdiction of this case, because it 
had been appealed to the Supreme Court, and no remittitur from 
this Court had been filed in the District Court. The remittitur 
consists of a copy of the judgment and opinion of this Court. A 
copy of the judgment in this Court not accompanied by the opinion 
is not a remittitur. 

It was error, after amending the complaint, to proceed to trial 
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without seryice or notice of that amendment. (Sec. 48, Practice 
Act ; People v. Woods, 2 Sandford's S. C. N. Y. Reports, 652 ; 
Aikin V. Mliott, 14 How. P. R. 339.) 

A new trial should have been granted on the ground of surprise. 

Taylor ^ Camphelly for Respondent. 

Opinion by BBATTy, J. 

This was an action of assumpsit, brought originally against H. G. 

Blasdel, John Paul, Doctor Pinkerton, Prince, John Doe, 

and Richard Roe, known as the Building Committee of the Meth- 
odist Episcopal Church. 

It was tried in the Court below, and a judgment rendered against 

H. G. Blasdel and Prince. An appeal was taken from that 

judgment, and from an order refusing a new trial. The evidence 
in this case was brought up to this Court. The principal evidence 
in the case was that of the plaintiff, Keller. This Court revejsed 
the judgment of the Court below, and sent the case back for fur- 
ther proceedings. 

According to the opinion of this Court, the evidence of plaintiff 
did not tend to make out any case against Blasdel, but clearly neg- 
atived his liability. The case made by plaintiff's own statement 
showed that if anybody was liable to him it was the Building Com- 
mittee of the Church, who, according to his statement, were to 
sign a written contract, but did not sign the same. That committee, 
or at least the parties who were to sign the contract, were Paul, 
Deal, Prince, and Anthony. Blasdel was not one of them. Then, 
under the facts as stated by plaintiff himself, and the opinion of 
this Court, there never could be a joint judgment against the 
Building Committee (or those who were to sign the contract) and 
Blasdel. 

The plaintiff might, according to the opinion there expressed, get 
a judgment against the committee if he could prove some addi- 
tional facts to those sworn to on the first trial ; facts which would 
in no way have been inconsistent with those facts he had sworn to 
on the first trial. To obtain, however, a judgment against Blasdel, 
he must prove facts inconsistent with those sworn to on the first 
trial. 
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Under this state of the record, a certified copy of the judgment 
in this Court was taken to the Coart below ; the case was put on 
the calendar, set for trial, and called up in its regular course. 
When called, neither Blasdel nor his counsel, nor indeed any of the 
defendants, were present. The plaintiff moved to amend his com- 
plaint so as to strike out the names and description, etc., of all 
other parties except H. G. Blasdel. The Court gave leave to make 
the amendment ; it was made, and the plaintiff proceeded to trial, 
and obtained judgment. 

Blasdel got notice through third parties that the trial was pro- 
gressing, not in time to make any defense in the case, but in time 
to make a statement on motion for new trial. 

The motion was made and overruled, and he appeals to this 
Court. There are a number of grounds stated why a new trial 
should have been granted. It will not, we think, be necessary to 
notice more than two of them. 

The appellant complains, and we thmk justly, that the complaint 
was amended in a material matter without notice to him. When a 
party is sued he is only required to answer the complaint served on 
him ; he is not expected without further notice to answer a totally 
different and distinct cause of action. Blasdel was sued on an 
alleged joint cause of action against himself and others. He may 
have been satisfied that defendant would never prove such jomt ' 
cause of action whether he was or was not present. Or he may 
have been willing that a joint judgment should go against himself 
and others to be first made of the joint property, but by no means 
willing to risk an individual judgment against himself without being 
present to defend. 

It was totally irregular to thus amend the complaint without 
notice, and when neither he nor his counsel were present. We 
think, too, the appellant was fairly entitled to a new trial on the 
ground of surprise. According to the former opinion of this Court, 
and the case made out by the plaintiff's own testimony, it was evi- 
dent the plaintiff could only recover against the committee who 
were to sign the contract, if against anybody. The appellant then 
had a just reason for supposing the case would not be prosecuted 
against him. He had a right to suppose, either that the case would 
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be dismissed, or so amended as to be prosecuted against those who 
were to have signed the contract, and none others. 

We do not think appellant was quite as diligent in attending to 
the case as he should have been ; but it would be a very harsh ap- 
plication of the rules of law which would thus punish a slight want 
of diligence by sustaining a judgment obtained under circumstances 
so suspicious and indicative of fraud. Appellant certainly had no 
right to expect the plaintiff would so far refresh his memory about 
old and past transactions as to be able to iilake out a case against 
him when his former testimony had negatived any such case ; or, 
indeed, to suppose he would try to make out a case entirely at vari- 
ance with his former statement. 

The case is reversed, and a new trial granted. 

By Lewis, C. J. 

I concur in the reversal upon the ground of the amendment of 
the complaint without notice. 



GEORGE MILLER, Respondent, v. D. W. CHERRY et Ah. 
H. GLAUBER, one of Defendants, Appellant. 

A direction in a foreclosure decree to sell mortgaged property for gold coin only, 

is injurious to one holding a subsequent lien, and such subsequent lien-holder 

may appeal from the judgment and have it reversed. 
There being nothing in the record on which this Court could act in setting aside 

the alleged sale under an erroneous judgment, the appellant must seek his 

remedy by motion in the Court below. 

Appeal from a decree of the District Court of the First Judi- 
cial District, Hon. R. S. Mesick presiding. 

The facts are stated in the Opinion. 

CoTBon Sf Wkite^ counsel for Appellant. 

Mitchell ^ Hundley^ counsel for Respondent. 
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Opinion of the Court by Beatty J.,Brosnan, J., concurring. 

This was a proceeding to foreclose a mortgage. The appellant 
was a junior mortgagee, and complains that the decree of the Court 
directs the mortgaged property to be sold for gold coin. There 
is no doubt but this form of decree is injurious to the junior mort- 
gagee. If so sold, the property would be more likely to be exhausted 
before the senior mortgage is satisfied. The judgment must be 
modified on the authority of Milliken Brothers v. Sbat; Hastings 
V. Burning Moscow Co,^ and other cases decided in this Court. 
The Court below will correct the decree by striking therefrom all 
those portions which direct that any of the mortgage debts be paid 
in gold coin, and all those portions directing the Sheriff to sell for 
gold coin, and have the decree to read for so many dollars and 
cents, without designating the kind of money in which it is to be 
paid. The appellant must recover his costs m this Court. 

In other respects the decree of the Court below will stand 
affirmed. 

We are asked to make an order setting .aside the sale made under 

this decree. There is nothing in the record on which we could base 

such an order. If the appellant is entitled to such relief, he must 

s les seek it by an appropriate motion in the Court below. 

14 488 
14 - 



4 is PETER CAVANAUGH v. SAMUEL H. WRIGHT. 

PETITION FOR MANDAMUS. 

Under the provisions of Section 8, Article VI, of the Constitution, the Legis- 
lature may prescribe the mode of procccdint; rm appeal from a Justice's 
Court to the District Court. That mode may be by trial de noco, or a mere 
review of the Justice's proceedings, as the Legislature choose to direct. 

This was a petition for Mandamus from this Court directed to 
the Hon. S. H. Wright, District Judge of the Second Judicial 
District. 

The facts are fully stated in the Opinion. 

-B. M. Clarkcj counsel for Petitioner. 
A. 0. JEUis^ counsel for Respondent. 
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Opiiuon of the Court by Bbatty J., Lewis, C. J., concurring. 

In this case the petitioner, Peter Cavanaugh, was sued in a 
Justice's Court, and judgment rendered against him. He took the 
necessary steps to perfect an appeal to the District Court according 
to the provisions of an Act of the Le^slature of the State of 
Nevada, approved February 26th, 1866, prescribing the mode of 
proceedings in Justices' Courts, and regulating the manner of 
taking appeals, &c. 

The Act directs that trials on appeal from Justices' Courts shall 
be de novo in the District Court. When this case came up for 
hearing in the District Court, it was objected that the Constitution 
did not confer on the District Court, nor empower the Legislature 
to confer on that Court the right to try de novo a cause that had 
been tried in an inferior Court. That under the Constitution of 
the State the District Court only had power to review as upon writ 
of error the action of the lower Court. 

The District Court sustained this view of the Constitution, and re- 
fused to proceed with the trial of the appeal, upon the ground that 
«the Court had no constitutional power so to do, and that the Act of 
the Legislature authorizing trials de novo is unconstitutional and 
void. 

This Court is now asked to issue a mandamus to the District 
Judge commanding him to proceed with the trial of the cause, and 
the only question raised on the argument of the cause was whether 
that Court had the power under the Constitution to hear the cause 
de novo. The only clauses of the Constitution bearing directly on 
this point are as follows : Section 6 of Article vi, in enumerating 
the powers of the District Court uses this language : 

'' They shall also have final appellate jurisdiction in cases arising 
in Justices' Courts, and such other inferior tribunals as may be 
established by law." 

Section 8 of the same article, after defining the cases in which 
Justices shall have original jurisdiction, uses this language : 

" The Legislature shall also prescribe by law the manner, and 
determine the cases, in which appeals may be taken from Justices' 
and other Courts." 

^' Appellate jurisdiction," in its most limited and technical sense. 
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Bullion Mining Company v. The Croesos G. and S. Mining Company. 

means jurisdiction to retry and determine something that has 
already been tried in some other tribunal. 

If we were to give the phrase its most technical and limited 
meaning, we might rather hold that the framers of the Constitution 
intended thereby to require that all appeals from Justices should be 
tried de novOy than that none should be so tried. 

But we are not disposed to give it so narrow and technical a con- 
struction. We think as used in the Constitution the phrase " Ap- 
pellate jurisdiction " was intended to be used in a broad and com- 
prehensive sense. It was intended to confer jurisdiction upon the 
District Courts to hear cases on appeal either in the strictest sense, 
which would require a trial de novoy or to review them as law cases 
are reviewed at common law. We think the language quoted from the 
eighth section clearly confers on the Legislature the power to regu- 
late the manner of appeals to the District Court. It might require 
in one class of cases that upon appeal the trial should be de novOy 
and in other cases a simple review of the proceedings of the Court 
below. 

The Legislature has required the trial in the District Court to be 
de novo in all cases, and we think it had the right to do so ; the law 
is not in conflict with any constitutional provision. We see nothing 
in the fourth Section of Article vi of the Constitution, which confers 
Appellate Jurisdiction on this Court, which militates against the 
^dews we have herein expressed. 

The District Court of Ormsby County will proceed to hear, try, 
and determine the cause of Catharine A. Harvey v. Peter Cava- 
naugh in the regular course of business of said Court. 

The trial will be de novo. 



BULLION MINING COMPANY, Respondent, v. THE 

CROESUS GOLD AND SILVER MINING 

COMPANY, Appellant. 

If a plaintiff, pending a suit in ejectment against several defendants, each in 
possession of distinct parts of the property sued for, sells out to one of the 
defendants, the controversy as to that defendant is ended, and he may under 
his purchase prosecute the same suit against the other defendants for such por- 
tion of the property as they hold. 
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In such case the pnrchaser, being snbstitated as plaintiff, cannot amend his 
complakit so as to include other property claimed by himself under a different 
title. 

When an action has been brought in due time for one piece or portion of property, 
it would be bad practice to allow the complaint to be so amended as to include 
another piece of property which would otherwise be protected from recovery 
by the Statute of Limitations, and thus embarrass the defense under that 
statute. 

When an undivided portion of a tract of land is recovered, the Sheriff would 
not be justified in entirely expelling the tenants who are in possession, if they 
make no opposition to a joint or common possession by those recovering the 
judgment. 

All tenants in common, under our statute, may unite in prosecuting an action 
for possession of the common property. So one tenant in common may sue 
for his share. But whether more than one and less than all may sustain such 
an action : Query. 

When a suit is brought for a blind ledge or lode bounded by walls found at 
the depth of two hundred feet below the surface, the ledge only and no part 
of the surface can be recovered. 

When a miner locates a portion of the surface, and also a lode or ledge following 
its dips, angles, and spurs, he may have his Common Law judgment for the 
surface, and also a judgment following the lode under other public lands. 

When a ledge located as such comes to the surface, the locator may recover 
the surface, provided the outline of the ledge is visible on the surface. 

The common law doctrine, that he who possesses the surface of the earth owns 
all to the center of earth, is greatly modified as to the rights of miners and 
others on the public lands. One may be entitled to the occupancy of the sur- 
face, another to the veins of mineral running under the same land. 

The Sheriff has no authority to put a party in possession of land not described 
in complaint or judgment. 

The fact that plaintiff recovered a vein or lead gives it no right to hoisting 
works erected for the purpose of taking ore from that vein, unless it also had 
recovered the surface on which the hoisting works were erected. 

Appeal from a judgment rendered in the District Court of the 
First Judicial District, Storey County, the Hon. Richard Rising 
presiding. 

Charles E. DeLong^ for Appellant, made the following points : 

The demurrer should have been sustained to the original action, 
because it was brought by a part only of the tenants in common. 
(See JohnBon et al. v. Supelveda^ 6 Cal. 149.) 

The extraordinary latitude allowed in amending this complaint — 
in allowing a defendant to be substituted for the plaintiff, in allow- 
ing the amount of property sued for to be increased in the amended 
12 
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complaint, the description of property altered, etc. — ^is entirely with- 
out precedent, and erroneous. More especially was it erroneous as 
to this appellant, who had no notice until after the amendments 
were made. 

By the action of the Court, appellant was deprived of proper 
time to answer — deprived of the defense arising upon the Statute 
of Limitations as to seven hundred and fifty feet of ground — and 
deprived of the defense arising from the fact that part only of ihe 
tenants in common had sued. 

As to power of Courts to allow amendments, see Davis v. Mayor 
of the City of Neiv York, 4 Keman, 526 ; and Wriyht v. Straus^ 
3d Code Reports, 138, 3d Duer, 647, and 4 Johnson, 483. 

The judgment being merely for the ledge or vein, the Sheriff 
could not deliver possession of land and houses not described in 
the complaint or judgment. 

Williams ^ Bixler, for Respondents, made the following points : 

Although the suit was originally brought by tenants in common only 
representing 875 feet out of 1,600 feet, still they were entitled to 
recover the whole 1600 feet as against appellant, a mere trespasser. 
(See Collier v. Corbett, 15 Cal. 183 ; Knox v. Marshall, 19 Cal. 
617 ; Touchard v. Crow, 20 Cal. 150 ; Clark v. Huler, 20 Cal. 
196 ; Hart v. Robertson, 21 Cal. 346 ; Rowe v. Bacigalupi, 21 
Cal. 633 ; Mahney v. Van Winkle, ib. 583. 

There was no demurrer for nonjoinder of parties. 

The demurrer was waived by answering to the merits. 

The action was properly brought by tenants in common. Such 
tenants may unite in an action for recovery of real estate (Alford 
V. Demn, 1st Nev. 207.) 

The substitution of the Bullion Company as plaintiff* was properly 
made under the provisions of Section 16 of the Practice Act. 

This substitution could not deprive the defendant of the right to 
plead the Statute of Limitations. 

The hoisting works were within the vein walls, and therefore re- 
covered and embraced within the judgment for the vein or lode. 

The works were erected on vein matter, immediately over the 
compact ledge, and erected for the express purpose of hoisting the 
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ores from the ledge, and connected with the ledge by a perpendicu- 
lar shaft. 

These works were appurtenant to the vein, and a part of the 
realty as such. (See Merritt v. Juddy 14 Cal. 59.) 

Opinion by Beatty, J., full Bench concurring. 

On the 20th of November, 1863, Theodore Winters and some 
seven others, plainti&, filed a complaint agidnst the Fairview Min- 
ing Company, the Croesus Mining Company, the Bullion Mining 
Company, the Minerva Mining Company, the Superior Mining Com- 
pany, the Alpha Mining Company, and The Four-Twenty Mining 
Company, seeking to recover an interest in a certain mining claim, 
consisting of an " equal undivided eight hundred and seventy-five 
feet" in a claim described as " The Cesser & Co.'s claim." * * 
" Beginning on that certain gold and silver bearing quartz ledge in 
said district called the Comstock ledge, at the southern boundary of 
the claim formerly called the Webb and Kirby, and now known as 
the Chollar claim, and extending thence south along and following 
said Comstock ledge, with all its dips, spurs, and angles, a distance 
of 1,600 feet, * * and extending on each side of said ledge 100' 
feet." 

The present appellant first demurred to this complaint, and, on 
the demurrer being overruled, answered, and then, by leave of the 
Court, put in a supplementary answer by way of amendment to the 
original answer. 

Most, if not all, the other companies sued have put in some de- 
fense, but their answers are not material, as it regards the deter- 
mination of the points before us. 

No action is shown by the record to have been taken in the case 
after the answers filed, until the evening of the 12th of May, 1865, 
when a part of the defendants were served with notice, aflSdavit, 
copy of amended complaint, etc. 

The notice was to the efiect that the plaintifls, next morning at ten 
o'clock, would move the Court to dismiss the complaint as to the de- 
fendant, the Bullion Company, make an order allowing the Bullion 
Company to be substituted as plaintiff, and also allowing an amended 
complaint to be filed by the Bullion Company. 

At ten o'clock, those defendants who had been served with notice 
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came into Court and protested against the hearing, on the ground 
that the notice was insufficient, and appealed to a rule of the Court 
requiring five days' notice of motions of this character. 

The Judge observed from the bench he would shorten the no- 
tice, and ordered the motion to be heard at two o'clock that day. At 
two o'clock the motion was heard and sustained. 

After the order was made as above stated, a notice was then 
served on the present appellant that the Court would be asked to 
make the orders, which, in fact, had already been made. The bill 
of exceptions says this notice was served on the appellant on the af- 
ternoon of the 16th of May. This date is evidently a mistake, be- 
cause it is inconsistent with other statements in the same bill of ex- 
ceptions. 

It must have been served on the appellant after the 13th and 
before the 16th ; probably on the afternoon of the 15th. At the 
opening of the Court on the 16th the motion was called up and sus- 
tained. This was in effect only ordering that the appellant should 
be bound by the order which had already been made upon notice to 
other defendants. 

The appellant protested against the whole proceeding as irregu- 
lar, and calculated to deprive it of a fair opportunity of defending 
its rights in the case, and excepted to the ruling of the Court. 

The Court ordered appellant to file its answer to amended com- 
plaint the next morning, (the 17th of May) although they had 
never been served with copy thereof. On that morning the answer 
was filed, and the trial of the cause proceeded. 

The amended complaint is not for an undivided interest of 875 
out of 1,600 feet, but for the entire claim known as the " Cesser 
claim," more particularly described as follows : " Sixteen hundred 
feet in length upon that certain quartz lode known as the Comstock 
lode, being the section of said lode bounded on the north by the 
claim of the Chollar Silver Mining Company, and extending south- 
erly along said lode, and including all the dips, spurs, and angles 
thereof, a distance of 1,600 feet of the said lode, being bounded 
upon the west by a wall of dark green rock, which appears* in the 
working shaft of the Bullion Mining Company, at a depth of about 
460 feet, and in the working shaft of the Chollar Company at a 
depth of about 425 feet, having a dip to the east of from thirty to 
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fifty degrees, and running in a general north and south course, and 
bounded upon the east by a heavy seam of clay selvage which ap- 
pears at the lower works of the said companies, and lies along the 
country rock which forms the eastern wall of said lode." 

The case went to trial on this amended complaint. The jury 
found for plaintiff, and judgment .was rendered for restitution of the 
property as described in this amended complamt. After judgment 
an execution was issued, and the Sheriff put plaintiff in possession 
of certain hoisting works of the appellant. The appellant contend 
ing that the judgment did not embrace these hoisting works, moved 
the Court for an order to reinstate it in possession of said works. 
This the Court refused. Appellant appeals from the judgment and 
also from the order refusing to reinstate it in possession of the 
hoisting works. 

We think both appeals must be sustained. The original com- 
plaint was for only 875 out of 1,600 feet, or for an undivided inter 
est of thirty-five sixty-fourths of the whole. This is all the original 
plainti& claimed. ^ 

If these plaintifl^ sold out to the Bullion Company, doubtless it 
would have been proper to substitute that company as plaintiff, and 
allow it to conduct the suit in its own way. We do not see that 
the fact that the Bullion Company had originally been a defendant 
could make any difference. Here was a suit for mining ground 
which seems to have extended over the claims of several companies. 
J£ one of these companies, sooner than litigate the suit, chooses to 
buy plaintiff's claim, it had a right to do so. When that was done, 
the controversy was settled as to those parties. But in such a case 
it would not be improper to allow the suit to continue as to the other 
defendants. But if continued, it must be the same suit, and not a 
new one. It must be for the property claimed by the original 
plaintiffe, and not for that property and other property claimed by 
the new plaintiff, united by a new declaration to that which was 
originally sued for. 

If A were to sue B for a horse, and then assign the cause of ac- 
tion to C, C could not amend his complaint and charge that B had 
taken the horse from A, his assignor, and taken a yoke of oxen 
from C, the present plaintiff. Every one would at once see that 
this was uniting a new and distinct cause of action, arising to C 
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alone, with the original cause of action which arose to A. To allow 
this jumbling together of new and distinct causes of action, origin- 
ally pertaining to different parties, would lead to much confusion 
and to no good. We have seen no precedent for such a practice, 
and cannot believe it justifiable. In this particular case, the rea- 
sons for refusing to sustain such a course are still stronger than in 
the case supposed. 

A Statute of Limitations was passed in the latter part of Novem- 
ber, 1861, to take effect December 2d, 1861, which limited all 
actions for the recovery of mining claims to two years after cause 
of action arose, but said statute not to begin to run against causes 
of action already existing until after its passage. When the first 
suit was brought, the statute had not run in any case, and could not 
be pleaded. This thirty-five sixty-fourths of the 1,600 feet was by 
the bringing of this suit protected from the running of the statute. 
But in a few days after the bringing of this suit, the right to sue for 
the remaining twenty-nine sixty-fourths of this claim may have been 
barred by the Statute of Limitations. , 

The appellant claims that such was the case. It certainly had 
the legal right to try to establish such a defense. It was not good 
practice to thus mix up two causes of action so as prevent or em- 
barrass such a defense. We mention this as an illustration of one 
of the many evils resulting from such a practice. If such a prac- 
tice were allowed, all a plaintiff, who finds himself about to be de- 
feated, has to do to throw the costs on a defendant, is to assign his 
cause of action to some one who has a good cause of action against 
the defendant, and let the new party be substituted and unite a new 
cause of action, which he can sustain, to the old one, which cannot 
be supported, and thus mulct the defendant in all the costs. Such 
a practice is without precedent, unjust, and not to be tolerated. 

No doubt when a new plaintiff is substituted, he may, like any 
other plaintiff, amend his complaint, in a proper case, as to mere 
matter of form, provided it is substantially the same cause of action 
as that originally set out. The respondent claims that such was 
the case here ; that, although the original complaint was only for 
an undivided interest of 875 out of 1,600 feet, still, if a judgment 
had been had under that complaint, the plaintii& would have been 
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entitled to possession of the whole 1,600 against the appellant, a 
mere trespasser. 

Upon this point respondent cites several California cases. Some 
of those cases establish this proposition, that where a plaintiflf sues 
for a tract of land, claiming that he is entitled to the sole posses- 
sion thereof, and shows on the trial that he is a tenant in common 
with others in the land, and that he and his cotenants are entitled 
to the exclusive possession of the property described, he will be 
entitled to recover the entire tract against trespassers who hold 
adversely to him and his cotenants. These California cases all 
seem to be based on the authority of a case in Day's Reports, to 
which we have no access. Whether they are sound or not, (of 
which, possibly, there is some doubt) we have not thought it neces- 
sary to inquire. That is not this case. Here the whole possession 
was not sued for. The judgment could be for no more than was 
claimed. If the plaintiflfe had obtained judgment for thirty-five sixty- 
fourths, we know of no law which would have justified the Sheriff in 
entirely expelling defendants from possession if they had quietly sub- 
mitted to a common or joint occupancy by the plaintifi" with them- 
selves. We have certainly been referred to no authority on this 
point, and with our present light must hold such a recovery would 
only have entitled plaintiff to a common possession with defendants, 
and those owning the other twenty-nine sixty-fourths might become 
barred before the trial of the first suit. 

For these reasons, we think the amendment should not have been 
allowed, and that the judgment rendered on that amended com- 
plaint is erroneous and must be set aside. If the Bullion Company 
can recover anything in this case, it can only be the thirty-five sixty- 
fourths sued for in the original action. This Court has ruled that all 
the tenants in common of an estate may unite in one action under our 
statute for the possession of the common property. It is not dis- 
puted one tenant in common may sue for his undivided fraction. 
But this Court has never decided, as counsel for respondent seem 
to think, that more than one and less than all the tenants in com- 
mon of a piece of land may unite in such action. 

This point being one of much difficulty and doubt, we have not 
thought it necessary to decide, as this case must be reversed on 
other grounds. In this case the appellants complain, and we think 
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not without just ground, of precipitancy and haste in making the 
order for change of parties, time for filing answer, etc. But, as 
the judgment is reversed on other grounds, it does not seem neces- 
sary to decide whether this undue haste and compulsion on the part 
of defendants to answer a new compldnt, without time for reflec- 
tion or consideration, would of itself have been sufficient to set 
aside the judgment. 

The action of the Sheriff in putting the plaintiff in possession of 
the appellant's hoisting works, was a clear and unmistakable tres- 
pass. The complaint on which the suit was tried describes nothing 
on the surface. It describes a hde (a Cornish word nearly synony- 
mous with vein) bounded by certain rocks which are found, if we 
may believe the complaint, only at the depth of several hundred 
feet below the surface. When found at that depth, they are 
pitching, says the complaint, to the east at an angle of thirty to 
fifty degrees. Now, if these rocks are the boundaries of the claim 
sued for, and the rocks come no nearer the surface than two or three 
hundred feet, then the vein comes no nearer than two or three hun- 
dred feet. For the vein or lode is the matter contained between 
those two walls ; where the walls terminate, there the veins termi- 
nate — unless there should be a solid ledge arising from the vein, 
which supports itself without walls. But counsel for respondent 
seems to think that in an ejectment plaintiff must recover from the 
surface of the earth downwards. They seem to think it would be 
impossible to recover a vein without recovering the surface over the 
vein. At common law the recovery in actions of ejectment and 
all real actions, was usually for a portion of the earth's body or sub- 
stance, somewhat in the form of an inverted cone or pyramid ; the 
surface of the earth recovered being the base of the figure, and the 
apex at the center of the earth. But the judgment rendered for a 
ledge, lode, or vein is quite different. It may include a portion of 
the earth's surface, where that surface has been properly located. 

The plaintiff would, in case of a surface location, together with the 
lode following its dips, spurs, and angles, then be entitied to his 
pyramid carved out of the earth's body, having its base on the sur^ 
face and its apex at the center of the earth. But if the lode dipped 
out of this pyramid, as they nearly always do, he could also have 
his judgment following this lode (usually in the form of a solid 
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parallelogram) wheresoever it might go — at least as far as it might 
extend under the public lands. But if a party locates a ledge with- 
out any location on the surface, he can only recover the ledge. 

If the ledge comes to the surface, as is frequently the case, un- 
doubtedly he is entitled to the surface. But that could only be 
where the outlines of the ledge are visible on the surface. 

It will probably be suggested that if a party locating a ledge 
does not get any of the surface, he cannot get to his ledge, and the 
location will be valueless. This, we think, is rather an imaginary 
than a real diflSculty. Nearly all ledges diverge more or less from 
the perpendicular. The owner has the opportunity of working them 
from a great many different points. There would generally be no 
difficulty in finding some accessible point from which the vein might 
be reached that is not occupied. If all such points are occupied, 
then he must, like anybody else, buy what he wants. 

If we were to hold that a party locating a blind ledge (one which 
does not show itself on the surface) must have a certain portion of 
the surface to work his ledge, where are we to give it to him ? Nearly 
all ledges diverge more or less frt)m the perpendicular. Frequentiy 
neither a ledge nor the wall rock inclosing veins or lodes reaches to 
the surface by many feet — sometimes by many hundred feet. Now, 
if we are to extend such veins to the surface, where no particular 
surface ground has been located, what rule are we to follow ? 

K the walls are first found at a depth of two hundred feet below 
the surface, and at that depth have a dip of forty-five degrees, shall 
we ascend from the top of the wall rock by perpendicular lines 
to the surface, and give the ground included between those Imes 
thus produced to the holder of the ledge, or are we to extend imag- 
inary lines from the top of the wall rock to the surface at an angle 
of forty-five degrees, and give to the ledge-holder the ground be- 
tween those two lines ? It is evident there would be a difference of 
two hundred feet in the location of the two pieces of ground. To 
adopt either rule would be to endanger the improvements of others 
who might erect buildings in ignorance of the true location of the 
ledge. Sometimes ledges change their dip. At one time they may 
lie nearly flat, at another they may be nearly perpendicular. Some- 
times the same ledge, as is claimed in this place, may dip to the 
west ; then, at a certain depth, change and dip to the east. It 
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would be impossible to adopt any sensible and practicable rule for 
extending to the surface the location of ledges or lodes that are 
located merely by name as extensions of known or marked ledges, 
where those locations show no croppings or indications on the sur- 
face. It is as necessary in every mining locality to have houses for 
boarding in, mechanics' and traders' shops, etc., as it is to have 
mines. They are as worthy of protection as the mines themselves. 
We cannot adopt any rule that will sacrifice the houses and shops 
of one class of citizens, to promote the interest of another. 

Whilst we depart from the rules of the common law so far as to 
let the miner follow his lode of quartz wheresoever it may go, even 
though it runs under public land which was in the occupancy of an- 
other before the mine was located ; on the other hand, the occupier 
of the surface is equally entitled to protection in the use of that sur- 
face, if a miner having a senior location should in the course of time 
be found to run under his improvements. The doctrine of the com- 
mon law, that he who has a right to the surface of any portion of 
the earth, has also the right to all beneath and above that surface, 
has but a limited application to the rights of miners and others using 
the public lands of this State. Necessity has compelled a great 
modification of that doctrine. The departure from those old and 
established doctrines of the law will, doubtless, lead to many com- 
plications. To adhere to the common law rules on this subject is 
simply impossible. To attempt to carry out common law doctrines 
on this point would either give all the houses in Virginia to the min- 
ing corporations, or else all the most valuable mines to those occu- 
pying the houses. The well established custom of miners to locate 
veins of mineral, claiming to follow them with all their dips, spurs, 
and angles, without reference to the occupancy of the surface, has 
compelled a departure from common law rules. 

In this particular case, a shaft sunk in the hoisting works, which 
are the subject of controversy, penetrates the eastern wall rock, 
passes through it, and reaches the vein at the depth of about two 
hundred and fifty to two hundred and fifty-five feet. At this point 
the vein is dipping to the east at an angle of forty-five degrees. The 
eastern wall rock is, of course, pointing toward a spot on the sur* 
face (supposing the ground to be level) some two hundred and fifty 
feet west of the disputed property. Consequently, if the wall were 
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continued, the most easterly portion of the vein would be over two 
hundred feet west of the hoisting works. If the eastern wall breaks 
oflF at any point above or west of where the shaft is sunk, whether a 
shorter or longer distance, the hoisting works are still in any event 
east of that portion of the land lying perpendicularly over the vein 
where it comes nearest the surface. 

But, say respondents, the vein, where it gets to within two hun- 
dred feet of the surface, changes and has a downward dip to the 
west, instead of to the east, as it does at a depth of two hundred 
and fifty feet. That seems to be the general theory among min- 
ers in regard to the Gomstock lode. But there is no evidence that 
such is the case at this particular point of the vein. There is no 
evidence here of wall rocks approaching the surface nearer than 
two hundred and fifty feet of the surface. The only croppings of 
the ledge spoken of in the testimony are eight hundred feet from 
the hoisting works. 

The surface of the ground on which these works are situated is 
not described in the complaint, the judgment, or execution. 

The Sherifi" had no right to meddle with these works, because the 
plaintifi''8 lawyers, witnesses, or somebody else supposed that if cer- 
tain wall rocks run where, according to their theory, they ought to 
run, this piece of land would be within those walls. 

Respondent makes an argument to prove that hoisting works are 
a part of the freehold on which they stand ; that these hoisting 
works were erected especially to work this mine or lode, and there- 
fore appurtenant to the mine, and must go with it. That the hoist- 
ing works belong to the realty, and must go with the land on which 
they stand, we certainly believe to be a correct proposition. If the 
plaintiff was entitled to recover the land on which they stand, then 
it was entitled to have the works. If it could not recover the land, 
it could not recover the works. How the intention with which the 
works were erected could influence the plaintiff's right to recover 
the land on which they stand, we are at a loss to comprehend. 

If plaintiff is entitled to recover these hoisting works because they 
were erected to hoist ores from this mine, it would, upon the same 
principle, be entitled to recover an assay ofiBce in Virginia City, or 
any other place in Storey County, if one was erected there to assay 
ore from this mine. The object for which the works were erected 
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has nothing to do with the question as to who is entitled to the 
ground on which they stand. 

The judgment of the Court below must be reversed. The plaintiff 
will be allowed either to dismiss its action, or to move the Court to 
reinstate the pleadings as they stood before the order was made al* 
lowing the amended complaint to be filed. 

The Court will also make an order directing the Sheriff to rein- 
state the appellant in possession of the hoistmg works from which it 
was ejected. 



RESPONSE TO PETITION FOR RE-HEARING. 

A tenant in common suing for only a part interest in the property cannot recover 
judgment for the whole. 

This Court will not sanction a practice which is unprecedented and calculated 
to produce complication, and result in injustice, merely because it may be 
shown that the counsel of complaining party might, by the exercise of great 
astuteness and readiness, have guarded against the threatened injury. 

The fact that hoisting works are erected by a trespasser over a vein of ore, and 
for the purpose of hoisting that ore, docs not give the owner of the vein any 
right to those works, unless he also is owner, or is entitled to the possession of 
the very soil on which these works are erected. 

Opinion by Beatty, J., Lewis C. J., concurring. 
Response to petition for re-hearing. 

The first point made by respondents in their petition for re-hear- 
ing is, that this Court erred in supposing that the original suit was 
only for eight hundred and seventy-five feet of ground and not for 
1,600 feet. After a careful examination of the original complaint, 
it still seems apparent to us the suit was for only eight hundred and 
seventy-five feet. 

The complaint avers substantially that plsdntiffs and their pred- 
ecessors were in 1859 the owners of, and in the possession of eight 
hundred and seventy-five feet, undivided interest in a certain min- 
ing claim called the Cesser claim, which claim is more particularly 
described (here follows the description of a claim of 1,600 feet). 
That subsequently defendants entered on said claim and ousted 
plaintiffs therefrom, and then winds up with a prayer for the pos- 
session of the ^' mining grounds aforesaid." 
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The " mining grounds aforesaid " might mean those of which 
plaintiffs had been in possession, to wit : eight hundred and sev- 
enty-five feet, or it might mean the whole 1,600 feet. But the 
gist of the complaint, the very wrong complained of, is that the 
defendants ousted plaintiflfe ; ousted of what ? Why, doubtless, of 
eight hundred and seventy-five feet, in possession of which the 
plaintiffs had been. 

There is no allegation in the complaint that plaintifi^ were ever 
in possession of more than eight hundred and seventy-five feet, or 
that they ever had the right of possession to more. 

One tenant in common may be in possession of the entire com- 
mon property. 

If in such case he be ousted by a trespasser who is a stranger 
to the tide, we see no reason why, upon a proper complaint, he may 
not recover the entire premises from the trespasser. 

But if he wishes to recover the whole, he must allege his pos- 
session of the whole and ouster therefix)m ; or other facts clearly 
showing his intention to sue for the whole, and his right to such 
recovery. 

Here there was nothing of the kind, and under the original com- 
plaint no recovery exceeding eight hundred and seventy-five feet 
could have been had. 

Then, to amend the complaint so as to seek to recover 1,600 
feet, was so to amend it as to introduce a new cause of action. 

But, argues respondent, even if it was introducing a new element 
into the suit, and the Court below erred in so allowing, this error 
should be disregarded unless it produced, or reasonably might have 
produced, some detriment to the other side. And in connection 
with this proposition, petitioner asserts two secondary propositions : 
first, that if the action as to seven hundred and twenty-five feet 
was barred by the Statute of Limitations, that statute could have 
been pleaded to this part of the action embracing the seven hun- 
dred and twenty-five feet as readily as if there had been a separ- 
ate action therefor ; and secondly, that no such plea could have 
been successfully introduced in this case, even if a separate action 
had been brought for the seven hundred and twenty-five feet. 

To the first of these secondary propositions, we say the law may 
be as stated by counsel. Possibly, if defendants had been allowed 
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time, their counsel might have found an authority for interposing 
the plea of the Statute of Limitations as to seven hundred and 
twenty-five feet. Tet it must be admitted that it is a complicated 
and not well settled question. The circumstances of this case, as 
far as shown in the record, indicate that if a separate action for 
the seven hundred and twenty-five feet had been brought, that plea 
might have been successfully interposed. Hurried as counsel for 
defendants were in this case into their defense, they failed to inter- 
pose that plea, and a recovery is had against them, which probably 
never could have been had under more regular proceedings. 

This Court cannot sanction such irregular, unprecedented and 
dangerous practices merely because there is a possibility that 
counsel on the other side may by great astuteness and readiness 
be able to ward off threatened dangers. The proceedings in 
Courts of justice should be as much simplified and as little com- 
plicated as possible. Such a practice as was indulged in in this 
case must inevitably lead to confusion, complication, uncertsdntj 
and injustice. 

As to the other proposition, that the Statute of Limitations could 
not have been successfully interposed in this case, we confess that 
we are totally at a loss to comprehend the reasoning of the coun- 
sel. 

Counsel state that the original plaintiffs. Winters and others, 
claimed under the Cosser title ; that the defendants claimed under 
the Buchanan & Smith location. That the possession of one ten- 
ant in common inures to the benefit of all his cotenants, etc., and 
asks : " If Winters and others were in the actual possession in the 
proportion of eight hundred and seventy -five to 1,600 undivided of 
each and every inch of the ground, how is it possible for the Croe- 
sus Company to havo been at the same time in the actual peacear 
ble possession of any part of it under an adverse title ?" * * 

^^ If Winters and associates were in possession as alleged, and as 
found by the jury, of the premises in dispute, that possession was 
good for the other owners — unless adverse to them, of which there 
is no pretense — and would inure to their benefit. As long as Win- 
ters and associates so remained in possession there could be no 
ground for a plea of the statute by the defendant against their co- 
tenants." 



Digitized by VjOOQ IC 



SUPREME COURT OF NEVADA, 1866. 188 

Bullion Mining Company v. The Croesus G. and S. Mining Company. 

From this language one would suppose that Winters and other 
plaintifis had always been in possession of eight hundred and seventy- 
five feet of the ground sued for. 

But the plaintiffs' complaint only avers that they were in posses- 
sion in June, 1859, and remained in possession until ousted by 

plaintiff on the day of . 1863. The amended complaint 

was filed in May, 1865. 

Now, if the ouster took place in the early part of May, 1863, 
or prior to that time, then Winters and his coplaintifis had not been 
in possession of the eight hundred and seventy-five feet for more 
than two years, and there was no reason why the statute should not 
have run against the seven hundred and twenty-five feet. 

Taking the original complaint as literally true, it does not nega- 
tive the idea that the ouster was prior to May, 1863. But it is 
not unusual for lawyers to allege the ouster to have taken place just 
before the suit is brought, although, in fact, it may have been sev- 
eral years previous. 

Whilst we have nothing positive in the record showing when the 
ouster did take place, if indeed there ever was an ouster, the facts 
that much work had been done and valuable improvements put on 
defendants' claim would indicate that the ouster, if any, took place 
several years prior to November, 1863, when the original suit was 
brought. Certainly, the finding of the jury did not prove that 
Winters and his coplaintiffs were in possession of eight hundred 
and seventy-five feet when they brought their action. If they were, 
we don't comprehend why they brought suit. 

The next point which the petitioners seek to have reviewed is 
our decision as to the hoisting works. Petitioners urge that the 
hoisting works were between the walls of the vein, and attempt to 
show it in this way. They say the shaft connected with the hoisting 
works is entirely in vein matter from the top down, as shown by 
Mason, a witness for the defendants, and then put their argument in 
this form : 

" Every vein must necessarily have, and has, two walls, and all 
matter embraced within those walls and denominated ' vein matter,' 
is a part of the vein. The hoisting house and machinery was upon, 
and the entire shaft in, vein matter. Therefore they were between 
the walls of the vein or ledge." 
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By the same process of reasoning, it may be proved that a man 
is a horse. Every man is an animal, and every horse is an animal : 
therefore every man is a horse. 

Admitting that every vein has outside walls, and all matter be- 
tween those walls is vein matter, it certainly does not prove that all 
vein matter is contained between two walls. Vein matter may cer- 
tainly be removed from between its original walls either by artificial 
or natural means, and after such removal, it does not cease to be 
vein matter. When we say that certain substances are vein mat- 
ter, we may mean that those substances are now a component part 
of some mineral vein, or that at some past time they did constitute 
a part of the substance of some vein. It is well known that what 
miners call vein matter frequently rolls down a mountain side to a 
great distance from its original location in the vein. By the action 
of water it is carried to still greater distances. The hoisting works 
in this case were on the side of a mountain. 

They may have been on vein matter which had rolled down the 
mountain for an indefinite distance. There is certainly no satis- 
factory evidence to show those works were within the walls of the 
ledge sued for, and, therefore, the Sheriff, under a judgment for a 
quartz ledge, had no right to interfere with those works. 

The fact that the original complaint sues for the ledge and two 
hundred feet on each side of it can make no difference. The case 
was not tried on that complaint ; therefore, the first complamt has 
nothing to do with the question. This Court only decided the 
Sheriff had no right under that particular judgment to interfere 
with defendants' hoisting works. It did not decide what would be 
the effect of a judgment for the lode and two hundred feet on each 
side thereof. That is a question not now before us. 

Petitioners again go into a long argument to show that the use to 
which a thing is put may determine whether it is or not a fixture. 

Admitting the proposition to be true, we do not see its applica- 
bility to this case. A large building erected on the soil with steam 
engine, etc., for hoisting ores we fully admit to be a fixture. But 
a fixture to what ? To the soil on which it stands. The difficulty 
with plaintifis here is, not that they failed to show that such a building 
was a fixture, (we are not aware that any one disputes that) but they 
failed to show any right of possession to the soil on which the build- 
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ing stands. K plaintiffs were entitled to the soil on which this 
building stands, they would have been entitled to the building if it 
had been erected to grind com. 

If they were not entitled to recover the soil, they could not re- 
cover the house standing thereon, although it was erected for the 
purpose (unlawful, perhaps, if you will) of taking ore from plaintifis' 
mine. The purpose for which a house is erected cannot change its 
locality. Nor can we see how. that purpose is to affect in any way 
the rights of plaintifis to recover the ground on which it stands. 

The petition for re-hearing is denied. 



C. GOTTSCHALL et al., Appellants, v. G. MELSING et 
AL., Respondents. 

A miner appropriating a piece of the public domain for mining purposes has a 
right to the exclusive possession of the ground so taken up. 

A miner cannot by mere notice take up a piece of mining ground and hold it 
for five years without work or occupation ; especially, when there is not even 
an intention to work it, except on the happening of a very uncertain event. 

Under some circumstances lapse of time is a good defense, although the Statute 
of Limitations is not specially pleaded. 

Appealed from the District Court of the First Judicial District, 
Hon. R. S. Mesick presiding. 

Pitzer ^ Keyset^ for Appellants. 

The Court below erred in holding that the right of a miner is 
merely equivalent to a license to extract the precious metals from 
the earth. They have a right to the possession of the soil. 
(TTatt* V. White, 13 Cal. 824; MerHll v. Judd, 14 Cal. 64; 
Hughes v. Develin^ 23 Cal. 601 ; Q-ore v. McBrayer, 18 Cal. 
682 ; Bichardson v. McNulty, 24 Cal. 346. 

The Court erred in holding that the same piece of land at the 
same time may be appropriated by diflferent persons for different 
uses. 

The Court erred in holding that ejectment would not lie for a 
mining right, or in other words, for a mining claim. {Table Moun- 
13 
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tain Tunnel Company v. Stranahan, 20 Cal. 209 ; St. John v. 
Kidd, 26 Cal. 266.) 

Proof of possession is sufficient to maintain this action ; and 
slighter circumstances will establish possession in actions for mines 
than in those for agricultural lands. (See Atwood v. Frico^ 17 
Cal. 43 ; and Table Mountain Tunnel Company v. Stranahan^ 20 
Cal. 209.) 

If a party locates according to the mining laws of his district, 
and neither abandons nor forfeits by those laws, this is sufficient to 
recover. ( Q-ore v. McBrayer^ 18 Cal. 682 ; St, John v. Kidd^ 26 • 
Cal. 271.) 

Hillyer ^ Whitman^ for Respondents. 

The allegations in the complaint were not supported by the proof. 
The complaint alleges an unqualified ownership or right of posses- 
sion, the proof at most only shows a right to mine or dig for 
precious metals in the ground sued for. 

The same ground may at the same time be occupied for different 
purposes by different parties. Respondents cited in the course of 
their argument on this point the following cases : Tartar v. Spring 
Creek Water Company^ 5 Cal. 395 ; Burdge v. Underwood^ 6 
Cal. 46 ; McClintock v. Brydm, 6 Cal. 97.) 

Opinion by Beatty, J., Lewis, C. J., concurring specially in 
the judgment. 

This was an action in the nature of an action of ejectment, 
brought by the plaintiffs in the month of October, 1865, to recover 
possession of a considerable tract of land in the center of the town 
ofGoldHiU. 

The property sued for contains a large number of houses, mills, 
&c., of great value in that town. The plaintifls, to sustain their 
cause, proved that they and their grantors (two of the present 
plaintiffs being original locators and a third a grantee of one of the 
original locators) located a mining claim in 1859. That claim as 
located was 900 by 400 feet, and included the property in contro- 
versy. The location was made by putting up a notice of the cldm 
and sticking up a post at each corner of the parallelogram. Sub- 
sequently, it was ascertained this location interfered with a minmg 
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location of older date. The boandariea were then so contracted as 
to leave out the portion interfering with the older location. 

The plaintiffs then went to work and prospected the claim, work- 
ing on it at intervals from September, '69, to December, '60, both 
inclusive. 

The result of this prospecting was to show the ground moderately 
rich in gold, so rich that it would have been a valuable mining lo- 
cation if water had been obtainable. But in the absence of water, 
which the country does not afford in its present state, the ground 
was worthless for mining purposes. The claim, therefore, was not 
worked, and the parties ceased to occupy or use it in any way, but 
avowed their intention of holding on to it, to be worked at a future 
day in the event water was brought by artificial means to the 
district, and to be had in sufficient quantities for mining purposes. 
At the time this location was made there were one or two cabins 
on it occupied by others than the locators. Since its location, there 
has never been water enough to work the claim except at one time, 
which was during the winter of 1861, which was a remarkably wet 
winter. Then, as the water only lasted a short time, it was not 
available for mming purposes. Since the location of this piece of 
ground for mining purposes the main street of Grold Hill has been 
run through it, and it is compactly built up with houses for its . 
whole length. 

Whilst this ground was being built up, the plaintifis occasionally 
gave notice to those who were improving that they claimed it for 
mining ground, and expected to occupy it and mine it if ever water 
was brought in. 

Upon the plaintifis resting, the defendants asked for a nonsuit. 
The Court granted it, and plaintiffs appeal. 

Whilst we cannot fully concur with the Judge who wrote an 
opinion sustaining the nonsuit in all the views which he expresses, 
we are perfectly satisfied with the result at which he arrived. We 
are satisfied the nonsuit should have been granted. The Judge who 
tried the cause in the Court below seems to think the plaintifis showed 
a good and subsisting right to mine the ground in controversy in 
case water should at any future time be brought into the district. 
But he holds that the right to mine in the ground and extract the 
precious metals therefrom gives only a qualified right of possession 
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to the miner : that others have a right to occupy ground which 
has been appropriated for mining purposes, so long as such occupa- 
tion does not interfere with the free use of the ground for mining 
operations : that as this ground cannot at present be used for 
mining purposes, because of the want of water, the occupation of 
it bj others is not an infringement of the rights of the miners, and 
therefore they have at present no right of action. 

We cannot see that the miner stands in any different relation to 
the Government from that occupied by others holding possession of 
any part of the public domain. 

All persons settling on the public domain are mere licensees or 
tenants at will of the Government, (except in those cases where a 
party is protected by some pre-emption or homestead law) and we 
can see no reason why one who appropriates a portion of the public 
domain for mining purposes is less entitled to the sole and exclusive 
possession of the ground appropriated than one who appropriates a 
piece of the same public domain for a garden or a building lot. In- 
deed, law and custom have given the miner in some respects the 
advantage over all other appropriators. A mere notice of appro- 
priation or intention to appropriate a certain piece of ground for 
mining purposes when the proper season arrives, has generally been 
held to be a sufficient appropriation by a miner, whilst one wishiog 
to appropriate for other purposes can only hold by an actual appro- 
priation and occupation. We are of the opinion the plaintiffs' 
proof in this case shows they have no right whatever in the premises 
sued for. Whilst the law facilitates the taking up and holding of 
mining claims until the proper season of the year arrives for work- 
ing them, it discourages the holding on to such claims without 
working them for long and indefinite periods. 

The limitation of actions for mining claims is two years. For 
other actions for the recovery of real estate it is five years. The 
whole policy of the law is against appropriating the public mineral 
lands, and holding on to them without work. We do not think a 
party can go on to the public lands and lay a claim to a portion 
thereof for mining purposes, prospect the same and then leave it for 
an indefinite time and still retain his rights therein. Doubtless a 
miner may take up a claim and hold it until the proper season of 
the year arrives for working it, without forfeiting his rights — and if 
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a season of unusual character (a very dry one, for instance) should 
intervene, he might wait for a second season. But we do not think 
a party can, by mere notice, take up a mining claim and hold it for 
five years without work or occupation, and without any intention 
to ever work it again, except upon the happening of a very uncer- 
tain event, to wit : the bringing of water by artificial means to the 
district. 

If there had been some work for the introduction of water into 
the district progressing at the time the claim was located, or at the 
time the locators ceased work thereon, there might have been some 
reason for suspending work on the mining claim, and awaiting 
the advent of water. But when no such work was in progress, and 
no certainty that any such ever would be commenced, it would be 
altogether unreasonable to withhold the use of the land from other 
profitable employment because of a mere possibility that the mining 
locator might, at some future and distant day, be able to use it for 
mining purposes. 

Again, if there were no other objections to plaintilfe* claim, it is 
clearly barred by the Statute of Limitations. It may be objected 
that the Statute of Limitations was not pleaded, and is therefore not 
available to the defendants. The more modem rulings of Courts 
seem to favor the Statute of Limitations, and allow of its becoming 
a defense without being specially pleaded. It has been held in 
some cases that a general demurrer will be sustained to a complaint 
which shows on its face that a claim sued for is barred by the Stat- 
ute of Limitations. In this case, whilst plaintiffs' evidence shows 
they rely exclusively on a mining right claim which is barred by a 
limitation of two years, the complaint is silent as to the foundation 
of the right sought to be enforced, so that the defendants could not 
know, from anything contained in the complaint, that a limitation of 
less than five years applied to this action. Consequently, it was not 
the fault of the defendants' pleadings that the Statute was not 
pleaded. 

Under such circumstances the defendants were evidently entitled 
to either one of two things. They were entitled to all the benefits of 
the Statute of Limitations, without a special plea of the Statute, or 
upon the close of the plaintiffs' testimony they were entitled to 
amend their answer so as to set up that defense. Neither party 
should be allowed to obtain an unfair advantage by the concealment 
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and suppression of facts. The defendants were entitled to every 
indulgence from the Court in making good their defense, because 
the plaintiffs attempted to evade the Law of Limitations by conceal- 
ing the foundation of their claim, and only developing the real nat- 
ure of the action when they introduced their testimony ; and be- 
cause the claim was a stale one and not founded upon any just or 
equitable right, but a speculative attempt to deprive innocent par- 
ties of their labor and capital invested, without any just compen- 
sation. 

The judgment of the Court below is affirmed. 



B. F. HASTINGS, Respondent, v. J. NEELY JOHNSON, 
^ Appellant. 

The State Conrts have jurisdiction to hear and determine canses left pending in 
the late United States Territorial Courts. 

When a written promise is made for the payment of a sum certain, payable in gold 
coin at a day certain, and is followed by a stipulation that in the event it is 
not paid at maturity the promisee may take judgment for an amount which, 
in the legal tender notes of the government, is equal in value to the amount of 
gold coin first mentioned, this is a d^t for the amount of gold coin first 
mentioned. The latter clause is a new penalty which cannot be enforced. 
The judgment must be for the debt and interest. 

Appeal from the District Court of the Second Judicial District, 
Hon. S. H. Wright presiding. 

The facts are stated in the Opinion. 

R. M, Clarke and J. Neely Johnson, for Appellant, made the 
following points : 

1st. The Court erred in assessing the damage without proof of 
the value of legal tender notes on the day of trial. The contract, 
if good for any sum in excess of $2,500, was only so upon proof of 
the depreciated value of treasury notes at the time of the trial and 
date of the judgment. 

The answer is in no sense an admission of the fact found. 

2d. The Court erred in rendering judgment for " ten per cent, 
interest " on five thousand dollars. The contract was to pay inter- 
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est on $2,500, at ten per cent per annum. (See Record, p. 9.) 
•3d. The legal value of treasury notes at the time of the judg- 
ment, was one hundred cents for each dollar, and the Court could 
not, upon proof or otherwise, affix to them any other value. The 
measure of damage and the amount for which judgment should have 
been taken is the sum named in the body of the note, ($2,500) 
and interest on that amount at ten per cent, per annum. (^Milli- 
ken V. Sloatj 1 Nevada, 583 ; Milliken v. Shaty 1 Nevada, 599 ; 
Carpentier v. Atherton^ 25 Cal. 564, 575, and 582 ; Feemiter v. 
Johnson, 1 J. J. Marshall, 69.) 

4th. The judgment in this case was for double the sum warranted 
by law, both as principal and interest, and must for that reason be 
reversed. (3 Cal. 396 ; Adams v. Dunlap, 1 Dana, 584 ; 1 A. 
K. Marshall, 354 ; 1 Nevada, 161 ; 2 Johnson's Cases, 65 ; 19 
Wend. 90.) 

Williams ^ Bixlery for Respondents. 

The defendant failed to prosecute his appeal from the order over- 
ruling motion for new trial ; this Court cannot now notice the first 
point made by appellant. 

As to second point of appellant, if the Court could assess the 
damages at $5,000, the statute provides for the interest on that 
amount. 

The third and fourth points made by appellant involve the ques- 
tion, Could the Court enforce this contract according to its terms ? 

The contract sued on is not strictly a note. (See Byles on 
Bills, top page 162 to 166, side page 71 to 74 ; Cole v. Boss, 9 
B. Monroe, 393 ; Sedgwick on Measure of Damages, top page 252 
to 254, side page 240 to 242.) 

The objection made that the complaint is not good, treating this 
as an ordinary contract and not a note, comes too late. A mere 
defect in form is cured by verdict, (See following cases : 1 Chit- 
ty's Pleadings, 673 ; ffappe v. Stout, 2 Cal. 462 ; Garcia v. Sat- 
rustegui, 4 Cal. 244 ; Mintum v. Burr, 16 Cal. 107 ; Mott v. 
Smith, 16 Cal. 554-5 ; adlliardo v. Hoberlin, 18 Cal. 394 ; Dep- 
uty V. Stapleford, 19 Cal. 305.) 

This was in efifect a contract to deliver so much gold (coined) at 
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a certain time, and if not delivered according to contract, then to 
pay its value by way of damages. 

There could be but two objections to such a contract : one that 
it was immoral, the other that it violates some positive enactment. 
Nothing has been shown in the law prohibiting such contracts ; it 
is not suggested that such a contract would be immoral. 

On the subject of jurisdiction we assert these propositions : 

1st. That the concurrent action of the State and National Govern- 
ments was necessary to a transfer of the Territorial records to State 
custody. 

2d. That an Act of Congress was not necessary to Federal con- 
currence in the transfer. That concurrence might be evidenced in 
any of the ordinary modes adopted by contracting parties, and might 
even be deduced from a Tailure to dissent within a reasonable time. 

3d. That the State action was complete when the Constitution 
was adopted. (See Sees. 1 and 4, Art. 17, Schedule.) And the 
Federal concurrence was complete upon the admission of the State 
under that Constitution. And the Congress subsequently ratified 
it in the passage of the Act organizing the United States District 
Court for the District of Nevada, by making provision for the only 
cases arising in the late Territory which had not been previously 
provided for by our State Constitution. 

4th. Even admitting that United States records cannot be trans- 
ferred to State custody without Federal consent, still the Stat€ has 
power to determine what shall be the evidence of debts — whether 
in judgment or otherwise — between her citizens, and for the mode 
of their collection. 

Opinion by Beatty, J., Brosnan, J., concurring. 

This was an action brought in the Second Judicial District of the 
Territory of Nevada. The pleadings were perfected in that Court, 
but no trial had. After the organization of the State Government, 
the case was tried and determined in the Second Judicial District 
of the State of Nevada. 

One of the points made on appeal is, that the State Court had 
no jurisdiction of the action of the parties thereto, and therefore 
that the judgment was void. 

This proposition is maintained on the ground that the Territorial 



Digitized by VjOOQ IC 



SUPREME COURT OF NEVADA, 1866. 193 

Hastings v. Johnson. 

Courts were Courts created by Congress, and deriTing all their 
authority from that source. That being so created, the State 
Courts could not exercise any control over the records of the late 
Territorial Courts without the express sanction of Congress. In 
support of this proposition, counsel refer the Court to three deci- 
sions of the Supreme Court of the United States, to wit : Runt v. 
PalaOy 4 Howard, 688 ; Benner v. Porter, 9 Howard, 235, and 
Freebane v. Smith, 2 Wallace, 173. 

The case of Hunt v. Palao, was an action of ejectment tried in 
the Territorial Court of Florida whilst still a Territory. After that 
Territory was organized and admitted as a State of the Union, a 
writ of error was asked for to briijg up the case for review. The 
Supreme Court refused the writ, on the ground that the Court 
which had rendered the judgment had ceased to exist, and no other 
Court had succeeded to its jurisdiction. For, argues the Court, it 
would be idle to review this decision and pronounce it erroneous, if 
there be no Court to which we can direct our mandate for the cor- 
rection of the error. 

And in arguing the points raised, the Court says, in speaking of 
the record and proceedings of the Territorial Court : 

" The proceedings are not in the possession of any Court author- 
ized to exercise judicial power over them, but in the possession of 
an officer of another Court merely for the purpose of safe-keeping ; 
for the law of Florida does not place these records in the custody 
of the State Court, but in that of the Clerk ; nor does it subject 
him to the control of the Court in any manner in regard to them." 

Then, so far as the facts of this case were before the Supreme 
Court, there was no question as to whether the State laws might 
give the State Court jurisdiction to hear and determine cases that 
were pending in the Territorial Courts at the time of the change 
of government ; but simply a ruling that the State Courts without 
legislation had nothing to do with the records or proceedings of the 
late Territorial Courts. 

But the Supreme Court did not stop with deciding the point 
before them, but went on to use the following language : " And, 
indeed, if it had placed them in the custody of the Court it would 
not have removed the difficulty ; for the law of the State could 
not have made them records of that Court, nor authorized any 



Digitized by VjOOQ IC 



194 SUPREME COURT OF NEVADA, 1866. 

Hastings v. Johnson. 

proceedings upon them. The Territorial Court of Appeals was a 
Court of the United States, and the control over its records, there- 
fore, belongs to the General Government, and not to the State 
authorities ; and it rests with Congress to declare to what tribunal 
these records and proceedings shall bo transferred, and how these 
judgments shall be carried into execution or reviewed upon an 
appeal or writ of error." This latter quotation is purely a dictum^ 
but coming from a Court of great dignity and being not entirely 
foreign to the subject under discussion, it is entitled to great weight, 
but not to the authority of a solemn adjudication of a point at issue 
before the Court. 

The case of Benner v. Porter^ 9 Howard, 235, was an appeal to 
the Supreme Court of the United States, from a judgment rendered 
in an Admiralty case by the Territorial Court of Florida, in 1846. 
The Territory of Florida had been admitted as a State of the Union 
in 1845. But after the admission of the State, the Territorial 
Court continued to exercise jurisdiction in Adnuralty cases up to 
the time a United States District Court was fully organized. The 
Supreme Court simply decided that the Territorial Court could not, 
under the Constitution of the United States, exercise such jurisdic- 
tion. That after Florida became a State, judicial powers could 
only be exercised therein by State Courts or by United States 
Courts, presided over by Judges appointed to hold office during 
good behavior, whilst the Judges of the Territorial Courts were 
appointed only for four years. So, the question now under discus- 
sion was not involved in this case. 

But the doctrine in regard to the jurisdiction of State Courts, 
which we have quoted from 4th Howard, having been referred to in 
the argument of this cause, the Court took occasion to explain and 
modify that dictum. 

On page 247 of 9th Howard, Mr. Justice Nelson, in delivering 
the opinion of the Court in this latter case, uses this language : 
" We have said that the assent of Congress was essential to the 
authorized transfer of the records of the Territorial Courts, in suits 
pending at the time of the change of Government, to the custody of 
State tribunals. It is proper to add, to avoid misconstruction, that 
we do not mean thereby to imply or express any opinion on the 
question, whether or not, without such assent, the State judicatures 
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would acquire jurisdiction. This is altogether a difiFerent question. 
And besides, the Acts of Congress that have been passed in several 
instances on the admission of a State, providing for the transfer of 
the Federal causes to the District Courts, as in the case of the ad- 
mission of Florida, ahready referred to, and saying nothing at the 
time in respect to those belonging to State authority, may very well 
apply an assent to the transfer of them by the State to the appro- 
priate tribunal. Even the omission on the part of Congress to in- 
terfere at all in the matter, may be subject to a like implication. 
And a subsequent assent would doubtless operate upon past acts of 
transfer by the State authority." 

Now, the Constitution of Nevada provides for the transfer of all 
pending causes from the Territorial to the State Courts. Congress 
receives the State into the Union, and admits her representatives 
who present themselves under said Constitution without objection. 

Congress makes no provision for these pending causes, nor any 
provision for the custody of the records of the late Territorial 
Courts. Here it appears to us is such a tacit assent to the action 
of the State authorities as the Court seems to intimate would be 
sufficient. 

The case in 2d Wallace seems to throw no new light on this sub- 
ject. Besides, it appears to us the State Courts, on every principle 
of common sense, ought to have jurisdiction in such cases. The 
State may prescribe what preliminary steps shall be taken to give 
these Courts jurisdiction as between its own citizens. It may 
require service to be made by a SheriflF, or allow it to be made by a 
private individual, or by publication. Why not then provide that 
the State Courts shall have jurisdiction of all causes of controversy 
between its own citizens which have been commenced in the Terri- 
torial Courts, without further service of summons, and why not say 
the cause shall proceed to trial on such issues as are made up in the 
Territorial Courts? So, far as the power is concerned, we see no 
objection. It is true, the records of the late Territorial Court be- 
long to the General Government. Congress has the power to do 
what it pleases with them. It might order them to be removed to 
Washington City. This might create trouble and inconvenience. 
But we do not think it affects the question of power. The State 
may, as long as the records of the Territorial Courts are within her 
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territory and control, use those records as the foundation of civil 
proceedings to determme the rights of the citizens in its own 
Courts. If Congress should remove these records, or restrain their 
use bj the State Courts, some law to substitute copies, or some 
other remedial statute, would have to be passed by the State. 

We conclude, then, on this point, that the State Courts have juria- 
diction to hear and determine causes left pending in the late Terri- 
torial Courts. And the District Court did not err in hearing and 
determining this cause. 

The obUgation on which this suit was brought is in the following 
form: 

Carson City, N. T., March 30th, 1864. 

[$2,500.] On the first day of July, a.d. one thousand eight 
hundred and sixty-four, (1864) I promise to pay E. M. Van Kleeck 
or order twenty-five hundred dollars, in current gold coin of the 
United States of America, with interest thereon from date at the 
rate of ten per cent, per annum ; and if said sum and interest is not 
paid when due, in coin as aforesaid, then the said Van Kleeck is au- 
thorized to sue for the same, and shall have and recover judgment 
in a sum which, in the legal tender notes of the United States of 
America, shall in amount equal the value in the market of the above 
town at the date of said judgment the whole of said sum of gold 
coin in legal tender notes. 

J. Neely Johnson. 

The complaint alleges substantially, that when suit is brought, 
one dollar in legal tender notes is only worth forty cents in gold, 
and prays for a judgment on that basis. The answer alleges they 
are worth fifty cents in gold.. The judgment was rendered for just 
twice the face of the notes, or at the rate of fifty cents on the dol- 
lar for legal tenders. 

There is no statement, and the record, wf think, perhaps, fails to' 
show some of the alleged errors. But the record does present the 
only real question (other than the one of jurisdiction) of importance 
in the case. That question is, should the judgment on the facts 
presented by the complaint and answer have been for $2,500, or 
for what $2,500 in gold would, at the time of breach of contract, 
been worth in legal tender notes ? 
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This, we confess, is a question somewhat embarrassing. We are 
not called on here, as under the State Specific Contract Act, to 
enter a judgment declaring the same shall not be paid in that which 
the law of the Government says shall be a legal tender for all private 
debts (which of course includes money judgments) ; but the ample 
question is, what shall be the amount of the judgment upon such a 
contract as that sued on ? The apparent equity of the case and the 
intention of the parties would alike seem to require that the judg- 
ment of the Court should be for the value of $2,500 in gold, when 
reduced to the standard of legal tender notes. But we think there 
are certain inflexible rules of law which will not admit of such a 
judgment. 

The instrument sued on certainly creates a debt. It is a debt 
of $2,500. That it is by its terms payable in gold does not make 
it less a debt. The instrument is at the beginning in form of a 
promissory note for $2,500, and interest fipom date at ten per cent, 
per annum. This note is followed by a sort of penal clause, attach- 
ing a penalty or prescribing what judgment shall be rendered if it 
is not paid at maturity. Under the rulings of this Court in sev- 
eral cases, there can be no question but that defendant, on the day 
it fell due, might have discharged the note by the payment of 
$2,500, and ten per cent, interest thereon, in legal tender notes. 
He could have so discharged it because the note is a debt in its 
most technical sense, and the law has said legal tender notes shall 
be a tender for all debts. 

Now, if the defendant could have paid the note off in legal ten- 
ders the day it fell due, it appears to us he is still entitled to do 
the same by tendering, in addition to the debt, the accumulated 
interest and costs, and that it was all error to render judgment for 
a larger amount. 

This is somewhat similar to an ordinary penal bond. If an obligor 
in a bond binds himself to pay $1,000 at a day certain, but attaches 
to that bond a recital that it is given to secure the payment of $500, 
and interest at ten per cent, per annum from date, that if the $500 
and interest is paid at a certain day the bond is to become void, but 
if not paid the entire bond is to be payable, no Court would enforce 
the payment of more than $500 and interest. This appears to us 
a very similar case, only the real sum to be paid is mentioned first 
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and the consequences of nonpayment at the day of maturity fol- 
lows, instead of preceding that sum, as in ordinary penal bonds. 

There is also another objection to enforcmg such a contract ac- 
cording to its letter. It appears to us to be contrary to the policy 
of the law to enforce a penalty against a party for doing what the 
law says he may do — ^for paying his debts with that currency which 
the law says shall be a legal tender for all debts. 

We hold, then, that the judgment in this case should have been 
for $2,500 and interest thereon at the rate of ten per cent, per 
annum from the date of the note, and it was error to render judg- 
ment for any greater amount. 

It is stated by counsel for respondent that certain liens have 
attached, and certain rights have grown up under this judgment 
which would be injuriously aflfected by a reversal, but might be 
preserved under a modification of this judgment, so made as to give 
the appellant all the relief to which he is entitled, but not to de- 
stroy the lien of the judgment. 

As such course seems to be equitable and just under the cir- 
cumstances of this case, we will make such order as will at once 
give the appellant the relief to which he is entitled, and preserve 
the lien of the respondents. 

It is therefore ordered that if the respondent, within ten days 
after the filing of this opimon, shall file with the Clerk of the Dis- 
trict Court of the Second Judicial District of the State of Nevada 
a release from all of said judgment, except the costs in the Court 
below and the sum of twenty-five hundred dollars principal, and in- 
terest thereon from the thirtieth day of March, a.d. 1863, at the 
rate of ten per cent, per annum, and will enter the costs of this 
appeal as a credit on the remainder of said judgment, the judg- 
ment of the Court below, so modified, will be affirmed ; otherwise 
this Court will, after the expiration of ten days, make an order re- 
versing the judgment of the Court below. 

If any money has been collected on this judgment, or any sales 
made hereunder for an amount in excess of what remains due on 
this judgment, after the same has been reduced in accordance with 
the views herein expressed, the Court below will make all necessary 
orders to protect the rights of appellant. 
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It 18 further ordered that a remittitur may forthwith issue in this 
case. 

Opinion by Bbattt, J., Brosnan, J., concurring. 

This case only differs from the one between the same parties in 
this, that the original debt was for $1,500 instead of $2,500, and 
the judgment was rendered in the Territorial District Court before 
the State Constitution was formed. 

It is to be governed by the same principles as case No. 514. 
It is therefore ordered that if the appellant, within ten days after 
the filing of this opinion, shall file with the Clerk of the District 
Court of the Second Judicial District of the State of Nevada a 
release from all of said judgment which is in excess of fifteen hun- 
dred dollars and interest thereon at the rate of ten per cent, per 
annum from the thirtieth day of March, 1863, and the costs ad- 
judged to plaintiff in the*Court below, and will enter the costs of 
this appeal as a credit on the judgment thus reduced, and also 
will credit on the judgment thus reduced whatever nlay have 
been made by any execution heretofore issued in this case, 
(unless the same has already been credited) then the judgment 
in the Court below, so modified, will be affirmed. 

It is further ordered that a remittitur may issue immediately on 
the filing of this opinion, and the filing of the release herem 
specified. 



LOUIS McLANE, Jr., Appellant, v. ABRAMS et al., 
Respondents. 

When a party borrowB money and agrees to pay a certain rate of interest until due, 
the contract is broken when the day of payment is passed, and the note re- 
mains unpaid. After breach, in the absence of a continuing contract as to in- 
terest, the Statute fixes the damages to be recovered. 

By our Statute, the rate of interest (or damage for detention) after breach is the 
same as that fixed by the contract before breach. 

The Statute gives damages at the rate of ten per cent, per annum for the withhold- 
ing of money generally. But for withholding of money which bears a higher 
rate of interest by contract, a corresponding damage for withholding is allowed. 
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And that higher interest is allowed although the contract itself does not pro- 
vide for such higher rate after maturity of the debt. 

A Court of Chancery may allow the mortgagee a per centage for the expense of col- 
lecting his mortgage when the instrument provides for such allowance. 

If the mortgagee is compelled to file a cross bill, in a case where he is made de- 
fendant, to collect his mortgage debt, he will be entitled to the same per cent- 
age as if he had filed an original bill. 

The allowance for a foreclosure suit should not always be the full amount mentioned 
in the mortgage, but a reasonable amount not exceeding that provided for. In 
this case there is nothing to show the allowance of ten per cent, was unreason- 
able. 

Per Beattt, J. — A Court of Equity may take judicial notice of what is a reasonable 
fee for foreclosing a mortgage in such Court. Ten per cent on the amount of 
the mortgage was, in this case, unreasonable, and the Court should have re- 
duced the allowance. 

Appeal from a decree of the District Court of the Rrst Judicial 
District, Storey County, Hon. R. S. Mesick presiding. 

On the twelfth of August, 1863, the owners of cert^ property 
in Virginia City, executed to M. Abrams a mortgage to secure the 
payment of $6,000 and interest. $3,000 were loaned, and note 
taken at the time the mortgage was executed, and M. Abrams 
agreed to advance the other three thousand as soon as certain im- 
provements were made on the mortgaged property. In due time 
the other three thousand were advanced, and a second note exe- 
cuted. In October, 1863, the owners of the property executed a 
second mortgage thereon. The present plaintiff is the assignee of 
that mortgage. Some days subsequent to the execution of the 
second mortgage M. Abrams assigned a half interest in his mort- 
gage to S. Abrams. At a still subsequent date the mortgagors 
placed the property in the hands of the Abrams, or their agent, to 
collect the rents, keep down the interest on both mortgages, and 
pay the surplus of the rents to other purposes, as directed by the 
mortgagors. The property so remained in the hands of the Abrams, 
or their agent, up to the trial of this case. The suit was brought 
by the assignee of the second mortgage, making the Abrams de- 
fendants. They set up their prior mortgage, and asserted that the 
whole $6,000, principal, and a portion of interest on their mortgage, 
was due and unpaid. The plaintiff claimed that the money retained 
by the Abrams out of the rents not only paid all the interest on 
their notes and mortgage, but a large portion of the principal. 
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The note and mortgage given to Abrams called for interest at three 
and one-half per cent, per month, and at that rate they had retained 
it out of the rents. The plaintiflf claimed that after the notes to 
Abrams became due, they only had a right to exact interest at the 
rate of ten per cent, per annum ; that the amount they retained 
over and above ten per cent, per annum, for interest after the notes 
were due, should be applied as a credit on the principal. There 
was also a further controversy as to what allowance, if any, should 
be made to the Abrams for their counsel fees, etc., expended in en- 
forcing their mortgage and collecting the $6,000 due to them. 

The following is a copy of the first note given to M. Abrams ; the 
other is of similar import. 

" Virginia Citt, Aug. 12th, 1863. 

" One year from date, for value received, we jointly and sever- 
" ally promise to pay to M. Abrams, or order, the sum of three 
" thousand dollars, also interest thereon at the rate of three and one- 
" half per cent, per month, said interest to be paid monthly, at the 
" end of each month, calculating from this date ; and if said inters 
" est is not so paid, then the whole sum, principal and interest, shall 
'' become at once due, payable, and collectable ; and in case said 
^' principal and interest, or either, are not paid when due, and the 
" holder hereof shall have occasion to bring suit for collection of the 
" moneys due hereon, and shall bring such suit, then we promise to 
" pay the further sum of ten per cent, upon the whole sum due or 
" unpaid, for attorneys' fees and commissions upon said collection. 
" This note is given for a loan made to us of three thousand dollars 
" in the gold coin of the United States, and all payments to be 
" made in the gold and silver coin of the United States, and not 
" otherwise. 

" GusTAVE Bayreuther, 
" Albert Bayreuther. 

" In presence of 

" Jas. F. Hubbard." 

The Court below held that the Abrams were entitled to interest 
at three and one-half per cent, per month until paid, and ten per 
cent, upon the amount due for counsel fees, etc. 

The plaintiff (assignee of the second mortgage) appeals. 

Williams ^ Bixler^ for Appellant. 
14 
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The Abrams notes bore interest at the rate of three and one-half 
per cent, per month up to maturity ; after that they bore only legal 
interest — ten per cent, per annum. (^Brewster v. Wakefield^ 22 
How. U. S. 118 ; Ludvnck y. SuntHngery 5 Watts k Serg. 59- 
60 ; Heniy v. Thonipaan^ 1st Minor, Alab. 209 ; United States v. 
Chaptn, 9 Wend. 471.) 

Kohler y. Smith, (2 Cal. 597) has been overruled by the subse- 
quent case in 22 Howard, United States. 

No consent or new contract of the mortgagors could continue the 
rate of interest on the prior mortgage to the prejudice of the second 
mortgagees. (^Lard v. MorriSy 18 Cal. 490 ; McCarthy v. WhitCy 
21 Cal. 495 ; Grattan v. Wiggins, 28 Cal. 16 ; Coster v. Br<fwn, 
23 Cal. 143 ; Gamble v. VoU, 15 Cal. 507-510.) 

Even if the mortgagors had the power to make a contract witli 
Abrams for the continuance of their interest at three and one-half 
per cent., they never did in fact make it. The contract was to al- 
, low them to collect the rents and pay their interest. That is, to 
pay what they were legally entitled to. If any such contract was 
attempted to be made, it was without consideration and void. There 
was no agreement for forbearance. Mere forbearance, when the 
creditor is not bound by any contract to forbear, is not a sufficient 
consideration to support a promise. (Chitty on Contracts, 37.) 

The Abrams were not entitled to counsel fees under the terms of 
their contract. They were to have such fees allowed them " if 
they have occasion to bring* suit * * * and shall bring suit." 
Now the suit is not brought by them, but by the junior mortgagee. 

Quint ^ Hardy, for Respondents. 

The Statute of this State is very different from that of the Terri- 
tory of Minnesota, on which the decision in 22 Howard turned. 
The interest having been paid by the mortgagors cannot be recov- 
ered in this action. 

Our Statute. is a copy of the California Statute. That had r^ 
ceived a judicial construction by the highest Court of that State, 
before the adoption thereof by this State. In copying it we adopted 
the California construction. 

On the point of recovering back interest once paid, respondents 
cited the following authorities. (^Spencer v. AyrauUy 10 N. Y. [6 
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Sel.] 202 ; K F. Life Ins. ^ Trust Co. v. Manning et al, Sand. 
Ch. R. 3d, 58 ; Kellogg v. ffickok, 1 Wend. 521 ; Motvry v. Bishop 
et als. 5 Paige, 98 ; Reah v. McAlister, 8 Wend. 109 ; 4 Wend. 
483 ; 3 Comstock, 502 ; 7 Barbour, 235 ; Miller v. Burroughs, 4 
Johns. Ch. 436 ; Van Buren v. Grossbeck, 4 Cow. 496.) 

Opinion by Lewis, C. J., Brosnan, J., concurring. 

The principal questions involved in this appeal are : first, does a 
promissory note, providing for the payment of three and a half per 
cent, per month interest, but which does not, in express terms, con- 
tinue that rate of interest after the maturity of the note, bear the 
stipulated rate after maturity, or only the legal rate ; and, second, 
are the defendants entitled to counsel fees and commissions under 
the stipulations of the note. The note or instrument upon which 
these questions arise reads as follows : 

" Virginia City, August 12, 1863. — One year from date, for 
value received, we jointly and severally promise to pay to M. 
Abrams, or order, the sum of three thousand dollars ; also interest 
thereon at the rate of three and one-half per cent, per month, said 
interest to be paid monthly at the end of each month, calculating 
from this date ; and if said interest is not so paid, then the whole 
sum, principal and interest, shall become at once due, payable, and 
collectable ; and in case said principal and interest, or either, are 
not paid when due, and the holder hereof shall have occasion to 
bring suit for collection of the moneys due hereon, and shall bring 
such suit, then we promise to pay the further sum of ten per cent, 
upon the whole sum due and unpaid for attorneys' fees and commis- 
sions upon said collection. This note is given for a loan made to us 
of three thousand dollars in the gold coin of the United States, and 
all payments to be made in the gold and silver coin of the United 
States, and not otherwise." 

It is urged, on behalf of the appellant, that upon this note inter- 
est at the legal rate only can be recovered after maturity, and the 
following authorities are relied on in support of this position : Brews- 
ter V. Wakefield, 22 How. 118 ; Ludwick v. Hunt^inger, 5 Watts 
and Serg. 59 ; Henry v. Thompson, 1 Minor, 209. 
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To the correctness of these decisions, under the statutes upon 
which they were made, we give our ready assent. It is a familiar 
rule of the law of damages (in the absence of express statute pro- 
viding a different rule) that upon the breach of a contract for the 
payment of money the measure of damages shall be the legal inter- 
est on the sum due to the plaintiff from the time of the breach ; and 
notwithstanding parties may have agreed upon a different rate of 
interest in the investment, it would not by any means be presumed 
that such interest was to continue after the maturity of the instru- 
ment, unless the parties to it expressly contracted that it should, 
because it could never be presumed that the promise to pay interest 
extended beyond the time when the principal was agreed to be paid* 
After the maturity of a promissory note, the express promise or 
undertaking of the maker ceases, and the instrument itself, as it 
were, hecome& functus officio. As in the absence of express provis- 
ions it could not be presumed that the promise of a party extends 
beyond the time limited in the written contract for payment, the 
statutes existing in all the States give the party a remedy which 
otherwise he probably would not have by allowing him to recover 
legal interest on his debt from the time of its maturity until it is 
collected, as damages for the breach of contract. But it will not 
be denied that, when not prohibited by usury laws, an agreement be- 
tween parties, fixing a higher rate of interest or damage after ma- 
turing, would be enforced. So too, it must be admitted that it is 
perfectly competent for the legislature of any State to provide by 
law that the same rate of interest agreed upon by the parties to be 
paid before the debt becomes due, shall be allowed afl^r its matur- 
ity, instead of the legal rate. As it is admitted that the makers of 
the note and mortgage in this case have not expressly promised to 
pay any rate of interest at all aflier the maturity of the debt, it be- 
comes necessary to determine whether the statute of this State does 
in fact make the interest agreed upon in writing by the parties to 
be paid, without expressly mentioning that it shall be paid after ma- 
turity, the measure of damage to be allowed after the maturity of 
debt, or whether, to authorize a recovery of more than the legal rate 
of interest after a debt becomes due, it is necessary that there be 
an express promise to pay more than the legal rate after maturity^ 
or until the debt is paid. 
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The result of our examination of the statute is, that all instru- 
ments whereby interest is agreed to be paid shall bear the same rate 
aft«r maturity and until the debt is paid as they do before. It is 
provided by section four, page 100 of the Laws of 1861, that 
" when there is no express contract in writing fixing a different rate 
of interest, interest shall be allowed at the rate of ten per cent, per 
annum for all moneys after they become due on any bond, bill, or 
premium note," etc. And section five declares that " parties may 
agree in writing for the payment of any rate of interest whatever on 
money due, or to become due on any contract. Any judgment ren- 
dered on such contract shall conform thereto, and shall bear the in- 
terest agreed upon by the parties, and which shall be specified in 
the judgment." Giving to the language of this fourth section a lib- 
eral, and its most natural construction, the purpose sought to be 
accomplished by the framers seems to have been simply to establish 
an uniform rate of interest in all those cases where there is no ex- 
press contract in writmg fixing a different rate. It is only where 
there is no contract in writing fixing a different rate that interest at 
ten per cent, per annum is provided for. By necessary implication, 
where there is a contract in writing fixing any rate of interest, that 
rate shall prevail in all cases. But the learned counsel for appellant 
claims a more restricted and, what seems to us, an unwarrantable 
construction of the sections above referred to, which is, that the 
words, " when there is no express contract fixing a different rate of 
interest," must be taken to mean a contract whereby a different rate 
of interest is expressly agreed to be paid after maturity ^ as for in- 
stance, until the principal is paid. It is true, the language of the 
fourth section might bear this interpretation ; not, however, without 
restricting the words employed more than we can see any reason 
for. The language employed is sufficiently general to include all 
contracts wherein the parties have fixed a rate of interest, though 
there be no express agreement that that rate shall continue after 
the maturity of the principal. Why, then, hold that the Act refers 
only to those contracts wherein the parties have expressly provided 
that the interest fixed by them shall continue after the maturity of 
the debt, or until it is paid ? The provisions of the fifth section 
cannot be made to harmonize with such construction. It declares 
that the " parties may agree in writing for the payment of any rate 
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of interest whatever on money due or to become due," and the judg- 
ment rendered on such contract shall conform thereto, and shall bear 
the interest agreed upon by the parties. These general words are 
certainly sufficiently comprehensive to include all contracts wherein 
the interest to be paid is fixed in the instrument, though not ex- 
pressly to be continued after its maturity. 

The judgments here referred to are. those rendered upon con- 
tracts, wherein the parties have agreed for the payment of some 
specified rate of interest ; not where they have agreed upon its 
payment after the maturity of the debt. There is nothing in the 
language of the Act to justify its restriction to any peculiar class 
of contracts. But on the contrary it seems expressly to compre- 
hend not only those contracts where interest is agreed to be paid 
before the debt becomes due, but also where it is fixed after its 
maturity. Where the mterest is agreed upon in writing for money 
due or to become due^ the judgment shall conform to the contract, 
and 'shall bear the same rate of interest. The agreement to pay 
a certain rate of interest on money to become due is certainly not 
an agreement to pay it after it becomes due, and yet it is clear the 
judgment on such an agreement would bear the rate of interest 
agreed on by the parties. If the judgment on such contract is to 
bear the rate of interest agreed on by the parties, it will hardly 
be claimed that after maturity and before judgment, the debt shall 
draw a different rate of interest. The provision that the judgment 
shall bear the rate of interest agreed on by the parties in the con- 
tract is clear evidence that it was the intention that such interest 
should continue from the time fixed in the contract until the debt 
is paid. There is another and very cogent reason why this con- 
struction should be adopted. It is a rule of construction too famil- 
iar to require the citation of authorities, that where one State adopts 
the statute of another, it is adopted with the construction placed 
upon it by the highest Court of judicature of the State from which 
it is taken. The reason upon which this rule rests, gives it an 
importance and weight which should not be disregarded except upon 
the most urgent reasons. When the Legislature of one State 
adopts the laws of another, it is presumed to know the construction 
placed upon those laws in the State from which they are adopted, 
and therefore that it adopts that construction with the law — that it 
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incorporates into the law the construction which is placed upon it 
at the time it is adopted. Hence, for the Courts of the State 
adopting such laws to disregard such construction would be almost 
as unjustifiable as to disregard the clearly expressed will of the 
Legislature itself. Before the Legislature of the Territory of 
Nevada adopted the Act under consideration, it had received the 
construction which we have placed upon it from the Supreme Court 
of the State from which it was taken. (Kohler v. Smithy 2 Cal. 
697.) 

We therefore consider ourselves bound by that decision, in the 
absence of clear and convincing reasons that its authority should 
not be respected. But much weight is given to the fact that the 
case of Brewster v. Wakefield, 22 How. 118, was a later case 
than Kohler v. Smith, and that the latter case was virtually over- 
ruled thereby. True, the case of Brewster v. Wakefield is the 
later case, but we cannot see that it in the least impairs the author- 
ity of Kohler v. Smithy for though the first and second sections of 
the Minnesota statute in efiect correspond with the fourth section 
of our Act, yet there seems to have been nothing in the Minnesota 
statute which corresponds with the fifth section of our Act, which 
section we think clearly favors the construction adopted by the 
Supreme Court of California. The case of Brewster v. Wakefield 
is therefore not entitled to the same weight in this Court as that of 
Kohler V. Smith; and in view of the fact that in the latter case the 
Supreme Court of California gave a construction to a statute sub- 
sequently adopted verbatim by this State, we deem it incumbent 
upon us to give it the same construction, and to hold that the 
defendants are entitled to the interest agreed on in the note and 
mortgage until the debt is discharged. And to a qualified extent 
we think the Court below held correctly on the second point. 
There is no doubt but that it is perfectly competent for parties to 
stipulate in a mortgage that a certain sum, or a certain per centage 
shall be allowed the mortgagee for attorneys' fees or expenses, if 
if he be compelled to bring suit to recover his debt. ( Cox v. Smithy 
January term, 1865.) By contract in this case, it is agreed that 
'* in case said principal and interest, or either, are not paid when 
due, and the holder hereof shall have occasion to bring such suit, 
then we promise to pay the further sum of ten per cent, upon the 
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whole sum due and unpaid for attorneys' fees and commission^ 
upon said collection." It is claimed by appellant that the defend- 
ants have not been compelled to bring suit ; that filing a cross bill, 
as they have done in this case, is not bringing a suit. It cannot be 
denied that they have not brought suit in the strict sense of the 
words, but a reasonable construction must be given to the language 
employed by the parties, and eflfect given to their real intention, if 
it can be done without violence to the language employed by them. 
Now the intention of these parties is obvious. It was to provide 
for reimbursing the mortgagee for any expense which he is neces- 
sarily put to in collectmg his debt. In this case they are com- 
pelled to come into Court to protect themselves ; they file a cross 
bill which places them in the same position as if they had filed 
their bill for foreclosure. 

So they are compelled to incur the expense which the parlies 
seem to have provided for by the allowance of ten per cent, upon 
the amount due and unpaid. But in all cases where attorneys' 
fees are provided for in instruments of this characbr, only a rea- 
sonable sum should be allowed. The entire sum stipulated should 
not be allowed to parties where it would be an exorbitant or un- 
reasonable fee. So this Court decided in the case of Cox v. Smithy 
above referred to. 

There is nothing in the record in this case which would author- 
ize us to say that ten per cent, is an unreasonable compensation 
for counsel. The judgment must therefore be affirmed. 

By Bbatty, J. 

I concur in the foregoing opinion, with this exception. I think a 
Court of Chancery may judicially notice what is a reasonable fee 
for conducting business before such Court, and when an extrava- 
gant allowance is made by the terms of a mortgage for the fore- 
closure of the same, that such Court should treat the allowance 
named merely as a penalty, and make such reasonable allowance 
only as a prudent man would pay for a foreclosure if the money 
had to come out of his own pocket and not that of the mortgagor. 
In this case I think ten per cent, was an extravagant allowance. I 
think the Court below should have only allowed judgment to go for 
a reasonable amount not exceeding ten per cent. The Judge pre- 
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Biding might have fixed it either upon his own sense of what was 
right, or he might have inquired of counsel in his Court, either 
under oath or not, according to his discretion. 



CHARLES L. LOW, Respondbnt, v. ALPHEUS STAPLES 

ET AL., Appellants. 

Coarts of Eqaity independent of the statute might, in a proper case, remore a 
cload from title. 

Courts of Equity will always interfere to protect one from the operation of a deed 
which is void, or from some cause ought not to be enforced, unless the deed is 
void on its face, when there is no necessity for such interference. 

Before a Court of Equity will interfere to remove a cloud, they must be satisfied 
that the party seeking relief has the legal title. If the possession is held 
adversely, the Court may properly refuse to act until the complainant has 
established his legal title by an action at law. 

Where the possession of the realty is in a corporation holding for the benefit of 
the original owners and assignees, and willing to recognize the right of who- 
ever holds the proper assignment or transfer of the property, it is not neces- 
sary to bring an action at law preliminary to the establishment of a lost deed, 
and the removal of a cloud. 

The statute (Practice Act, Sees. 254-5) does not restrict any preexisting right or 
remedy, but seems to give in some cases a new and more extensive remedy. 

The fiict that defendants appeared and filed their answer in the District Court 
of the State, removes all question or doubt which might otherwise have arisen 
as to whether the record in tliis case was lawfully removed from the Terri- 
torial to the State Court. 

Appeal from a decree of the District Court of the First Judi- 
cial District, Storey County, lion. Richard Risinq presiding. 

This was a bill filed by C. L. Low against Alpheus Staples and 
others, in which the plaintiff" alleges that Joseph Brown, one of the 
defendants, was one of the original locators of a mining claim now 
known as the Crown Point claim ; that Brown sold his interest to 
one Brobant by bill of sale, Brobant to one Robinson, and Robin- 
son to Lindauer and Fleishhacker, from whom plaintiff" holds by 
several mesne conveyances ; that Brown's bill of sale to Brobant, 
and Brobant's to Robinson, have both been lost ; that on each 
transfer or sale of this interest of Brown, the possession accompa- 



Digitized by VjOOQ IC 



210 SUPREME COURT OF NEVADA, 1866. 



Low r. Staples et al. 



nied the transfer ; that, recently, Brown had made a fraudulent 
transfer of his original interest of one-tenth in the location, to Sta- 
ples ; that Staples took with a full knowledge of the former sale 
from Brown to Brobant. There are many other allegations made 
in the complaint, but these are all that are necessary to understand 
the points decided in the case. The plaintiff sustained all the 
material facts alleged in lus complaint, except as to possession. 
Upon this point the proof was, that the mine was being worked by 
an incorporated company, who acknowledged an interest of one- 
tenth thereof as being in whoever represented the Brown interest. 
In regard to that interest, the company did not pretend to deter- 
mine anything, but left the parties to litigate their rights in Court ; 
ready to acknowledge the rights of either when established in the 
proper tribunals. 

B. C. Whitman^ Aldrich and De Long^ for Appellants. 

This action is governed by the statute. (Practice Act of 1861, 
Sec. 254.) Actual possession, as contradistinguished from con- 
structive possession, is necessary to maintain this proceeding. 

The Court finds that the actual possession is m the Crown Point 
Company; that the plaintiff only has a constructive possession, 
arising from the fact of tenancy in common existing betweea 
plaintiff and the company ; that diis is not a sufficient possession. 

(See Adams' Equity, p. 463 ; 2 Story's Equity Jurispru. p. 49 ; 
JEldridge v. HiU ^ Murray^ 2 John. Ch. 281 ; Ritchie v. Dor^ 
land et al, 6 Cal. 33^; CuHis v. SuUer, 15 Cal. 260 ; Rico et aL 
V. Spence et al, 21 Cal. 504 ; Head v. Fardyce, 17 Cal. 149.) 

This bill cannot be maintained outside of the statute. It is 
claimed that the Court can take cognizance of the case, because 
of the allegations of fraud. But if the allegation of possession on 
the part of plaintiff was stricken out, the bill would not present a 
case in which a Court of Equity could interpose. 

The appellants also raised the point on oral argument, that this 
case having been commenced in the Territorial District Court, the 
State could never acquire jurisdiction of the parties. 

Williams ^ BixleVj for Respondent. 

When the loss of a deed creates a defect in the arraignment of 
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title, the Court will compel a reexecution. (^Cummings v. Ooe^ 10 
CaJ. 529.) 

A Court of Equity will always cancel a deed which casts a cloud 
on title. {Pixley v. JBugffinSy 15 Cal. 127.) 

This proceeding was not based on Sec. 254 of the Practice Act, 
but on established equity principles independent of that statute. 
The fact that plaintifiF was not in possession, could not deprive him 
of this equitable relief. (^Dana v. Cignego^ Cal. October Term, 
1863; Hagar v. Shindler^ Cal. July Term, 1865; Ferris v. 
Irwin^ Cal. July Term, 1865 ; Smith v. Orton, 21 Howard, U. S. 
243 ; 2 Story's Equity, Sec. 700.) 

Even if possession were necessary to mamtain this action, 
plaintiff, under the circumstances of this case, had the possession. 
The possession of one tenant in common, is the possession of all 
his cotenants. ( Waring v. Crow^ 11 Cal. 371 ; Owen v. Martin^ 
24 Cal. 376-7.) 

Opinion by Lewis, C. J., full Bench concurring. 

The appellants in this cause make two points upon which it is 
claimed the judgment in the Court below should be reversed. 

First-^That the plaintiff upon the trial failed to show, and the 
Court to find, that the plaintiff was in possession of the premises at 
the time the action was instituted ; and, second : that as the suit 
was commenced in one of the District Courts of the Territory of 
Nevada, the State Court obtained no jurisdiction of it, and that the 
decree is therefore void. Were this, as claimed by counsel, a suit 
brought under Section 254 of the Civil Practice Act, which pro- 
vides for the determination of conflicting claims to real property, 
undoubtedly Uie possession of the plaintiff would be indispensable to 
entitle him to the relief which he seeks. But, in our opinion, it is 
not necessarily governed by the statutes referred to. The plaintiff 
seeks a remedy which Courts of Equity have always granted inde- 
pendent of any statute, where a proper case was made out. The 
relief sought is a decree to compel certain persons to execute deeds 
of conveyance to the plaintiff, and to remove a cloud from his title. 
That it requires no statutory provisions to enable a Court of Equity 
to award relief in such cases, there can be no doubt. 

In speaking of the power of the Courts to order the surrender or 
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cancellation of instruments which it would be unjust to enforce, or 
which cast a cloud upon a title, Mr. Story says : " The party is 
relieved upon the principle, as it is technically called, guia UmH : 
that is, for fear that such agreements, securities, deeds, or other ha- 
struments, may be vexatiously or injuriously used against him when 
the evidence to impeach them may be lost, or that they may now 
throw a cloud or suspicion over his title or interest ; a fortiori the 
party will have a right to come into equity to have such agreements, 
securities, deeds, or other instruments delivered up and canceled, 
where he has a defense against them which is good in equity, and 
not capable of being made available at law." Story's Equity Juris- 
prudence, Section 694. Indeed, in all cases where an instrument is 
void, or should not injustice be enforced, or has a tendency to cast 
a cloud upon the title of another, and the illegality of the deed or 
instrument is not apparent upon its face, the Courts have never hes- 
itated to decree a surrender or cancellation of such instrument. 
(Id. 700 ; Reed v. Bank of Newhurgh^ 1 Paige R. 216 ; Petit ▼. 
Shepherd^ 5 Paige R. 493 ; Van Daren v. Mayor of New Yorky 9 
Paige, 388.) Should the instrument carry the illegality upon its 
face, so that its nullity can admit of no doubt, the reason for the inter- 
position of equity to decree its surrender or cancellation doestnot then 
exist, for such instrument could cast no cloud upon the title, and 
there can be no danger that lapse of time will deprive a party of his 
full defense. It is in such cases only that relief is refused ; 
nor did the plaintiff's right of relief, where he sought to remove a 
cloud from his title, necessarily depend upon lus possession of the 
premises. It is true, when a party applies for any equitable re- 
lief in aid of his legal tide to real estate, that Courts of Equity 
must be satisfied the complainant has a legal tide before granting 
relief. And if the possession should be held adversely, the Court 
might well say to complainant : " Establish your right by action sJt 
law, or else this Court cannot be satisfied that you have a legal 
tide." But in a case like this, we see no necessity for an action at 
law. The possession is in an incorporated company, which admits 
the rights of whoever holds the Robinson title. The plaintiff shows 
he has a title properly derived from Robinson ; but that the claim 
of title has been broken by the loss of some of the deeds. He wishes 
by this proceeding to establish that claim of title, to have the lost 
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deeds supplied, and a cloud removed. We see in such case no ne- 
cessity for an action at' law to give possession. If he establishes 
his chain of title, his rights will be acknowledged — ^no action at law 
will be required. Independent of any statute, therefore, the plain- 
tiff's remedy was complete in equity ; and, notwithstanding Sections 
254 and 255 may be sufficiently comprehensive to embrace the rem- 
edy now sought by the plaintiff, it will hardly be claimed, we ap- 
prehend, that this Statute entirely supersedes the remedy which 
existed independent of it. The Statute gives a remedy in cases 
where perhaps without it none existed. For instance, if the plain- 
tiff be in possession, he has a remedy against all persons claiming 
adversely, whether such claim casts a cloud upon his title or not ; 
thus far the old equity jurisprudence of the Court is extended, but 
further than this we do not think it affected. We are, therefore, of 
opinion that the bill may be maintained regardless of whether the 
plaintiff is in possession of the premises or not. As to the second 
point, t:«., whether the District Court, before which the cause was 
tried, had jurisdiction or not, it may be observed that although the 
cause was commenced in the Territorial Courts, the subsequent ap- 
pearance in the District Court of the State leaves no doubt that it 
obtained jurisdiction of the parties. The record in this cause, to- 
gether with all others, was transferred from theDistrict Court of the 
Territory to that of the State, whether by proper authority or not, 
is of no consequence ; for the defendants by appearing, filing their 
answers, and trying the cause, will be deemed to have consented to 
such transfer ; and then, voluntary appearance in the State Court 
was equivalent to the issuance of a summons from that Court, and 
the service of same upon them. Had the action been finally dis- 
posed of in the Territorial Courts, the jurisdiction of the State Courts 
over the decree or judgment might be questionable. But as that 
question does not arise here, we do not wish to be understood as 
expressing an opinion upon it. 

The decree of the Court below must therefore be affirmed, and it 
is so ordered. 
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GILLIG, MOTT & CO., Respondents, v. THE LAKE BIG- 
LER ROAD COMPANY, Appellant^. 

This Court has never held it indispensable that a statement should be made 
in the Court below of the grounds relied on upon appeal, in order to entitle 
the appellant to a hearing. Whilst the Court has censured the loose practice 
of omitting such statement of these grounds of error, it has not denied relief 
to litigants for the carelessness of their counsel in this respect. 

The exceptions to the rulings of the Court below will be treated as a substitute 
for a statement of the grounds of error relied on. 

When there is anjrthing on the face of a note or bill of exchange showing that 
the party signing is acting for another, and not himself, parol testimony may 
be introdaced to bind the principal. 

A bill and acceptance in the following words indicates that J. £. Garrett was 
acting as agent for the Lake Bigler Road Company, and not for himself^ in the 
acceptance : 

Lakk Bigler Road Cohpant, ) 

Carson, January 16th, 1864. J 

[$2,000.] Four months after date, pay to the order of Messrs. Gillig, Mott k Co. 
two thousand dollars, with interest at two and one-half per cent, per month 
till paid — value received — and charge the same to the account of 

BuTLJSR Ives, SupH. 
To J. E. Garrett, Secretary, Carson. 

The mere writing the word ** agent " after the signature to a note or bill will not 
bind the principal ; but if the name of the principal appears on the face of 
the instrument, then the word " agent " following the signature may, in con- 
nection with other things in the instrument, indicate that the prmcipal only is 
boiind. 

yhe word " Superintendent," or *' Secretary," written after a signature, has the 
same effect as the word " agent." 

Although the written authority to the Secretary did not authorize him to accept 
bills, yet the fact that he had frequently accepted bills in favor of plaintiff, 
which were paid by defendant without complaint, was sufficient to bind de- 
fendants on other acceptances. 

When a company is sued, under the provisions of our Practice Act, by its firm 
name, and subsequently on trial it is proved who compose that company, judg- 
ment may go not only against the company property, but against individuals 
composing that company. 

Appeal from the Dista-ict Court of the First Judicial District, 
Storey County, the Hon. Richard Rising presiding. 

All the facts necessary to an understanding of the points decided 
are stated in the Opinion. 

Atwater ^ Flandrau, Clayton ^ Clark, for Appellants. 
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The Court erred in permitting the bills to be introduced in evi- 
dence. They do not, on their face, purport to be the bills of de- 
fendants, and parol evidence is not admissible to prove them such. 
(Parsons on Notes and Bills, Vol. 1, pp. 92, 93, and 94 ; Story on 
Agency, sec. 147, pp. 162-3 ; 2 Kent's Com. pp. 804-5 ; Chitty on 
Bills, pp. 36-40 ; Stachpole v. Arnold^ 11 Mass. 27 ; Barker v. 
MechanicB^ Fire Insurance Co.^ 3 Wend. 94 ; Mo99 v. LivingBton^ 
4 Corns. 208 ; Hilh v. Bannister^ 8 Cow. 31 ; Haton v. Bell, 5 
Bam. & Aid. 13 ; Taber v. Cannon et ai., 8 Mete. 456 ; Bayliss 
V. Fierson, 15 Iowa, 279 ; Fentz v. Stanton, 10 Wend. 271 ; 
Fenly V. Stewart et ah., 5 Sand. S. C. R. 101.) 

The words annexed to the signatures, " Superintendent " and 
" Secretary," do not denote agency. (1st American Lead. Cases, 
p. 604.) 

Neither Garrett nor Ives had authority to bind the company by 
drafts on bills of this kind. Their authority was strictly limited. 
The power under which they acted should be strictly construed. 
(^Beach v. Vandewater, 1 Sand. S. C. R. 265 ; Nixon v. Falmer, 
4 Sel. 398 ; North River Bank v. Aymar, 3 Hill, 262.) 

The Court erred in permitting the jury to find who were mem- 
bers of the Lake Bigler Road Company. The suit was against the 
company as such, and not against the individual members. (See 
Stat, of 1861, p. 414, sec. 581.) This is not affected by the Act 
of 1862, p. 120. 

Quint ^ Hardy, for Respondents. 

There are no errors assigned in the record ; therefore the Court 
cannot look into the statement of the case ; it can only examine 
the judgment roll. (Sayre v. Smith, 11 Cal. 129 ; Barrett v. 
Tewkesbury, 15 Cal. 354 ; Reynolds v. Laurence, 15 Cal. 359 ; 
Dobbins v. Dollarhide, 15 Cal. 374.) 

The bills on their face are addressed to the " Lake Bigler Com- 
pany." As to admission of explanatory evidence, see Sayer v. 
Nichols, 7 Cal. 535 ; Haskell v. Cornish, 13 Cal. 45 ; Shaver v. 
Ocean Mining Co., 21 Cal. 45 ; Hicks v. Hinde, 9 Barb. 528 ; 
Mott V. Hicks, 1 Cow. 514 ; Brockway v. Allen, 17 Wend. 40 ; 
Randall Y. Van Vechten, 19 Johns. ; /Sfcinn^ v. Dayton, 19 Johns. 
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548, 554 ; Bank of Columbia v. Fattersm, 7 Cranch. 299 ; 2 
Cowen & Hill's Notes, 1358 ; PersU v. Dickinson, 1 Mason's R. 
10-12; Storer v. Logan, 9 Mass. 65 ; Bank of Alexandria v. 
Bank of Columbia, 6 Wheaton, 326. 

The conduct of the .company in paying the drafts of Ives and 
Garrett authorized the public to conclude they had full authority to 
draw bills. (See Story on Agency, sees. 239-95, 260 ; Paley on 
Agency, 280, 282, 165; Allen v. Steam Navigation Company y 
22 Cal. 28.) 

In this case the associates are sued by their individual names, as 
well as the company by its company name. This suit is not brought 
under the provisions of Section 581 of the Practice Act ; it comes 
under the provisions of the Act of 1862, sec. 1, p. 120. The 
mode of entering judgment against joint debtors is prescribed by 
Section 32 of the Act of 1861. 

Opinion by Lewis, C. J., full Bench concurring. 

We have not yet held a statement of the grounds upon which 
the appellant relies indispensably necessary before he can be heard 
in this Court, though we have often intimated that if it were omi!>- 
ted we would not feel disposed to search through a voluminous 
record for errors committed in the Court below. The neglect of so 
clear a requirement of the statute and of the rules of this Court is 
utterly inexcusable, and deserves no indulgence from the Court. 
Where, however, it is possible, we are always disposed to protect 
litigants from all costs and expense which might arise from negli- 
gence in the preparation of cases for this Court. The statement 
on appeal shows the rulings of the Court below and the exceptions 
taken ; and heretofore in such cases we have taken such exceptions 
as an assignment of errors. As the Court has heretofore counte- 
nanced this loose practice, we do not feel justified in enforcing the 
strict rule until after the members of the profession have been 
notified that such shall be done. The principal questions on this 
appeal arise upon the ruling of the Court below admitting in 
evidence the bills of exchange upon which the action is brought. 
Several objections were interposed to their introduction, only one of 
which it will be necessary to examine, viz : that the bills were not 
the paper of the defendant or defendants mentioned in the com- 
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plaint. These bills, which are three in number, are in the following 
form: 

"Lake Bigler Road Company, 
Carson, January 15, 1864. 
" 82000. Four months after date, pay to the order of Messrs. 
Gillig, Mott & Co., Two Thousand Dollars, with interest at two 
and one-half per cent, per month till paid, value received, and 
charge the same to the account of 

Butler Ives, Superintendent. 
" To .J. E. Garrett, Secretary, Carson." 

We find that each draft is accepted by the drawer in the follow- 
ing manner: "J. E. Garrett, Secretary L. B. R. Co." It is 
claimed by the plaintifis that the drafts were given by the Superin- 
tendent of the Lake Bigler Road Company, and accepted by the 
Secretary, for goods furnished the company, and that their ofiBcers 
had the authority to bind the company by drafts of this kind on 
the Secretary. Upon the trial, an efibrt was made to establish 
their authority, afi»r which the drafts were offered in evidence, ob- 
jected to by the defendant, and admitted by the Court. Of this 
ruling the defendant complains : first, because it is claimed the bills 
themselves do not purport to be the bills of the Lake Bigler Road 
Company ; and second, because parol evidence is inadmissible to 
charge a person upon a negotiable instrument who is not a party 
thereto. We agree with counsel, that if there be nothing in the 
instrument itself indicating an intention to bind the principal, the 
agent alone is chargeable on the note ; but if there be anything on the 
face of the instrument showing that the person signing it was acting 
for another, and. not for himself, parol evidence is admissible to 
charge the principal. Upon this point Mr. Story lays down the 
correct rule, as recognized in all the modem authorities. With re- 
spect to contracts not under seal, he says : " It is very clear from 
the authorities that it is not indispensable, in order to bind the prin- 
cipal, that such a contract should be executed in the name and as 
the act of the principal. It will be sufiicient if upon the whole in- 
strument it can be gathered from the terms thereof that the party 
describes himself, and acts as agent, and intends thereby to bind 
the principal, and not to bind himself." (Story on Agency, Sec. 
16 
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160. See also The New England Marine Insurance Company 
V. James DeWolf, 8 Pick. 66; Hovey v. Magill, 2 Conn. 680; 
Story on Agency, Sees. 164-5 ; Pentz v. Stanton^ 10 Wend. 
271 ; Towmend v. Hubbard, 4 Hill, N. Y. Rep. 361.) But the 
authorities certsdnly do not sustain the learned commentator in the 
more comprehensive doctrine which he says is maintained by the 
more modem authorities, i.e., " that if the agent possesses due au- 
thority to make a written contract not under seal, and he makes it 
in his own name, whether he describes himself to be an agent or 
not, or whether the principal be known or unknown, he, the agent, 
will be liable to be sued, and be entitled to sue thereon, and his 
principal also will be liable to be sued, and be entitled to sue 
thereon in all cases, unless from the attendant circumstances it is 
clearly manifest that an exclusive credit is given to the agent, and 
it is intended by both parties that no resort shall in any event be 
had by or against the principal upon it." (Sec. 160.) Few, if 
any of the authorities cited support this proposition of the text. It 
will be found upon examination that those cases, where the prin- 
cipal had been charged when there was a written contract not dis- 
closing an intention to charge the principal, or which was executed 
in the name of the agent, the action was not based upon the writ- 
ten instrument, but upon the transaction between the agent and the 
third party, independent of the written contract. As, for example, 
where an agent purchases goods for his principal, and gives a note 
signed by himself for the consideration money, an action could not 
be maintained against the principal upon the promissory note ; but 
the vendor of the goods might repudiate the note and maintain his 
action for goods sold and delivered against the principal. Parol 
evidence would not be admissible to vary or contradict the 
written instrument by making the contract of the agent that 
of the principal. Most of the cases cited by Mr. Story in sup- 
port of the more comprehensive doctrine which he speaks of, 
are cases of that character, and not actions brought on the written 
instrument. Doubtless, most of the apparent conflict and confusion 
in the authorities arise from a failure to make this distinction — a 
point which Mr. Justice Story certainly did not seem to observe 
in the authorities cited by him in support of his text. The dictum 
of Baron Park, in Siggins v. Senior, 8 Merson & Wils. 834, that 
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parol evidence is admissible to charge the principal upon a written 
contract, which in no wise purports to be made for or on his behalf, 
is not supported by reason or authority, and was utteriy repudiated 
and its fallacy completely exposed in the case of Fenly v. Stewart, 
5 Sandford's R. 101 ; and the rule maintained that unless the in- 
tention to bind the principal appear upon the face of the written 
instrument, parol evidence is inadmissible to charge him on it. 
After a thorough examination of the question, the Court say in 
conclusion that " the distinction appears to be this : where a con- 
tract is reduced to writing, whether in compliance with the requi- 
sites of the statute of fraud or not, and it is necessary to sue upon 
the writing itself, there you cannot go out of the writing, or contradict 
or alter it by parol proof, and consequently cannot recover against a 
party not named in the writing ; but where the contract of sale ha» 
been executed, so that an action may be maintained for the price of 
the goods, irrespective of the writing, there the party who has had 
the benefit of the sale may be held hable, unless the vendor, know- 
ing who the principal is, has elected to consider the agent his 
debtor." So in the case of the United States v. Pamielee, 1 
Paine's C. C. Rep. 252, Mr. Justice Livingston says : " Courts of 
law, out of their great solicitude to protect the interest of a prin- 
cipal, have gone great lengths in identifying him with his agent or 
factor, and as a necessary consequence have permitted a suit in his 
own name, although he be not, except by implication of law, a party 
to it. But the Court does not know that such suit was ever sus- 
tained on the contract itself, where one in writing took place between 
the factor and vendor y in which the name of the principal did not 
appear. ^^ And the authors of American Leading Cases say in 
their note to Taintor v. Pendergasty that " not only must the name of 
the person for whom the engagement is entered into appear in the 
instrument, but a relation of agency between himself and the person 
making the engagement must be disclosed on its face." (1 Amer- 
ican Leading Cases, 628.) These decisions rest on the rules of 
law, that no person can be charged upon a written contract except 
those who are parties to it ; that in an action upon said contract or 
agreement the whole liability must be made out on the instrument 
itself, and that parol evidence is not admissible to alter, add to, or 
vary it, which is clearly done when it is adnutted either to discharge 
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one party or to substitute or add another to it. (Finley v. Stewart^ 
5 Sandford's R. 101.) But if the name of the principal and the 
relation of agency between himself and the person makmg the en- 
gagement is disclosed on the face of the agreement, parol testimony 
is admissible, to determine the respective liability of the principal 
and agent. 1 American Leading Cases, 632, where, in the note 
to Taintor v. Pendergasty this whole subject is elaborately and 
learnedly reviewed. Indeed, the entire current of authorities 
seems to be against the diqtum of Baron Park and the statement of 
Mr. Justice Story. (1 American Leading Cases, 626 ; United 
States V. Parmelee^ 1 Paine C. C. Rep. 252 ; Newcomh v. Olarky 
1 Denio, 226 ; Pmtz v. Stanton, 10 Wend. 271 ; Fenn v. Har- 
rison, 3 Tenn. R. 761 ; Torbort v. WaUon, 9 N. Y. 671 ; Skiffin v. 
Walker ^ Rawleston, 2 Camp. 308 ; Emily et ah. v. Lye et als. 
16 East. 6 ; Stackpole v. Arnold, 11 Mass. Rep. 27 ; Mayhew v. 
Prince, 16 Mass. 64 ; Finley v. Stetvart, 6 Sanford's Rep. 101 ; 
Bradlee v. Boston Glass Manufactory, 16 Pick, 347 ; Alfredson 
V. Ladd, 12 Mass. R. 173 ; Mmard v. Reed, 7 Wend. 68 ; Spen- 
cer V. Field, 10 Wend. 87 ; Task v. Roberts, 113 Monroe, 201 ; 
Packard v. Nye, 2 Metcalf, 47 ; Barker v. The Bedford Omn, 
Insurance Company, 3 Met. 442 ; Thomas v. Bishop, 2 Stru. 965 ; 
Barker v. The Fire Insurance Company of New York, 3 Wend. 
94.) Nor docs the case of a dormant partner bear any analogy to 
that of mere naked agency. When an action is maintained against 
such partner upon an instrument executed in the name of his part- 
ners or in the name of the firm, it is upon the ground that the name 
employed is a representative name, and he is charged as having 
contracted under that name, and parol testimony is admissible to 
show that he has adopted such name, or that he is a member of the 
firm in whose name the contract is executed. Not so, however, 
when the agent executes a contract in his own name. (1 Ameri- 
can Leading Ca^es, 634.) It cannot be said that the principal baa 
adopted the name of his agent, except perhaps in certdn kinds of 
contracts hereafter referred to. It will be observed, also, that this 
is the rule adopted in cases of written contracts not under seal. 
When the instrument is required to be under seal, i. much stricter 
rule is observed. (^Elwell v. Shaw, 16 Mass. 42.) 

It remains to be determined, then, whether the bills upon which 
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this action is brought upon their face sufficiently indicate the inten- 
tion of the agents to act for and on behalf of the Lake Bigler 
Road Company. If not, ihey must fall within the rule adopted in 
the cases above cited, and the company could not be charged upon 
them. After a careful examination of the authorities upon the 
question of what, in cases of this kind, is sufficient to indicate the 
agency so as to charge the principal, we conclude that the agency 
of Garrett, and his intention to act for the company only, is suffi- 
ciently apparent from the instruments themselves, and that if his 
authority to execute such instruments be estabishled, the Road 
Company is holden upon the bills. It is a patent fact, observable 
in the more modem authorities, that there is a growing disposition 
to favor such construction of any words which may be used in 
written instruments executed by an agent, and from which an 
agency may be inferred, as will make the instrument the contract 
of the principal, rather than that of the agent. 

Perhaps out of a laudable desire to carry out the real intention 
of parties to mercantile transactions. Courts have in many cases 
gone beyond the sanction of the strict rules of law ; nevertheless, 
when, fi-om a fair construction of an instrument not under seal, an 
intention is evident to act for and on behalf of the principal, and 
that fact is known to the party with whom the contract is made, we 
think the principal, and not the agent, should be holden upon it. 
Contracts by factors, insurance agents, and ship masters, executed 
in their own name, are exceptions to the rule, as we have stated it ; 
the principals in such cases are holden upon the same principle as 
the dormant partner. It has become a custom for those classes of 
agents to contract in their own names, and the principal is therefore 
presumed to authorize them so to execute all contracts on thair be- 
half ; (Story on Agency, Sec. 162, Id. 164) and as these agents 
usually have a personal interest in the contract, the agent or prm- 
cipal may sue or be sued upon it. Whether this exception is well 
founded or not we do not pretend to say. The Courts have, how- 
ever, made the exception ; the decisions upon these classes of con- 
tracts are, therefore, not authority in a case of this kind. 

No one can look at the bills upon which this action is brought 
without at once conceding that the acceptance was on behalf of the 
company. They are headed ^^ Lake Bigler Road Company," signed 
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by "Butler Ives, Supt.," and accepted by "J. E. Garrett, Sec'y 
L. B, R. Co." The bill appears to us to be the draft of Butler 
Ives on the Lake Bigler Road Company, and that the acceptance 
was by Garrett, on behalf of the company, acting as its Secretary. 

It is in the form of a request, made to the company through its 
Secretary, to pay the sum mentioned therein to the payees, and to 
charge the same to the account of Ives, and the company accepts 
it by its Secretary. We think, therefore, that there is sufficient 
on the face of the instrument to charge the company on the accept- 
ance. It is impossible to reconcile all the cases upon the question 
of what facts will be sufficient in law to establish the intention to 
bind the principal ; but there are many, wherein it is held that such 
intention is established by facts much less conclusive than those 
presented here. In Hovey v. Magill^ 2 Conn. 680, which was an 
action on a promissory note, drawn by an agent of an incorporated 
company, and began, " I promise," and was signed in his own name, 
as agent of the company. Swift, C. J., delivering the opinion of the 
Court, said : " When an agent, duly authorized, subscribes an en- 
gagement in such a manner as to manifest an intent not to bind 
himself, but to bind the principal, and when, by his subscription, 
he has actually bound the principal, then it is clear the contract 
cannot be binding on him personally. 

" It will be agreed that no precise form of words is required to 
be used in the signature ; that every word must have an effect if 
possible, and that the intention must be collected from the whole 
instrument taken together. Who can entertain a doubt upon read- 
ing the note in question that it was the intention of the defendant 
to bind the company, and not himself? It is, however, said that 
he made use of the expression ' I promise,' which is in terms a per- 
sonal undertaking ; but he has qualified it by adding his character of 
agent, which unequivocally shows that he did not mean to bind him- 
self. * * * I can see no reason for the addition of agent, but to 
render the note obligatory on the company, and exclude the idea 
of individual liability; this is the plain language of the transaction, 
and we ought to give it the obvious meaning, and not entrap men 
by the mere form of words. 

" This mode of signing the note will fairly adout of this construe* 
tion : I, as agent of the company, pledge their credit, or ^ve their 
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promise to pay the note ; or, the company, by me as their agent, 
promise to pay it. But if we consider the word * agent ' as merely 
descriptio personce^ we give it no operation, and really expunge it 
from the writing. We are bound, however, to give effect to every 
word, if possible, and the only way to give this word any effect is 
to make the note binding on the company." 

This is going much further toward charging a principal upon such 
instruments than we feel disposed to go, though the opinion is sus- 
twned by numerous well considered cases. (Bondell v. Van Ves- 
tilia^ 19 John. 60 ; Sayer v. NichoU^ 7 Cal. 535 ; Haskell v. 
Cornish, 13 Cal. 45 ; Dispatch Line of Packets v. Belloioy Man- 
ufacturing Co. 12 N. H. 205 ; McCall v. Clayton Busbee, 422 ; 
Proctor V. Webber, D. Chif. 371 ; Roberts v. Battm, 14 Vt. 195 ; 
Shdton V. Darling y 2 Conn. 435 ; Johnson v. Smithy 21 Conn. 
627 ; 1 Parsons on Bills and Notes, 99.) 

We do not think the mere fact of placing the word " agent " 
after the name of him who signs the instrtiment is sufficient to make 
it the contract of the principal. If, however, in addition to that, 
the name of the principal appears upon the face of the instrument, 
and by a fair and reasonable interpretation of the whole contract 
it is apparent that the agent intended to bind the principal, whose 
name so appears upon the instrument, and not himself, the Courts 
should give effect to such intention. There should always be suffi- 
cient in the written instrument itself, without recourse to evidence 
outside, to make it at least reasonably certain that it is the instru- 
ment of the principal whose name appears in the contract. It is 
perhaps, impossible to lay down any general rules which will govern 
all cases of this kind. Whether the intention to bmd the principal 
is apparent upon the face of an instrument is a question which must 
be determined by the peculiar facts of each case considered in the 
light of practical philosophy ; for the law is preeminently a practical 
science. It deals with the transactions of a man as it finds them, 
and judges of his motives and purposes not by some metaphysical 
or speculative theories, but by those philosophical principles which 
are drawn from his daily action or conduct. If we look upon the 
bills presented in this case and judge of the intention of the par- 
ties rather by what they have in fact done, than by what they should 
have done, there can be no doubt of the fact that they w^re drawn 
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OQ the Lake Bi^er Road Company, and accepted by its Secretaiy 
on its behalf. We are unable to see the distinction which the 
learned coonsel for appellants attempts to make in the effect to be 
given to the word " Superintendent " or " Secretary " written after 
the name of the person executing an instrument, and tlie word 
"Agent." The word " Superintendent " or " Secretary " as clearly 
indicates the relation of agency and an intention to represent 
another as the word ^^ Agent," and, whilst we do not pretend to say 
that any of those words written after the name of a person exe- 
cuting a written instrument, and unconnected with anything else, 
would be sufficient to show the agency, yet if there be other words 
and expressions used which also tend to show such agency as in this 
case, and the form and nature of the contract is such as to bind the 
principal, we think he should be holden instead of the agent. 

It is clsdmed, however, that Garrett had no authority to bind the 
company by the acceptance of paper of this kind. 

It is clear from the written authority entered upon the books of the 
company that no power to sign bills or notes could be included in it ; 
but it appears from the evidence in the transcript that the company 
frequently sanctioned the acceptance of such bills by the Secretary, 
and that similar bills had been given to the plainti& and paid by 
the company. These facts of themselves are sufficient to establish 
the authority of the agents so far as the plaintifis in this case are 
concerned, for it is a familiar rule of the law of agency that where 
an agent is in the habit of doing certain acts on behalf of his prin- 
cipal, and they are sanctioned by the principal, the agent is pre- 
sumed to possess the authority to do such acts in similar transac- 
tions, and in the course of the same business. (Story on Agency, 
sees. 65, 56.) 

Thus says Chancellor Kent : " Where a person sent his servant 
to a shopkeeper for goods upon credit, and paid for them after- 
wards, and sent the same servant again to the same place for goods 
and with money to pay for them, and the servant received the 
goods but embezzled the cash, the master was held answerable for 
the goods ; for he had given credit to his servant by adopting his 
former act." 

So where a broker had usually signed policies of insurance for 
another person, or an agent was in the habit of drawing bills <hi 
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another, the aathority was implied from the fact that the principal 
had ratified and assumed the acts, and he was held bound by repe- 
tition of such acts, where there was no proof of notice or any revo- 
cation of power or of collusion between a third party and the agent. 
(2 Kent, 861.) 

The Lake Bigler Road Company^having at various times before 
the execution of the bills of exchange upon which this action is 
brought sanctioned the authority of Garrett in similar transactions, 
they must be Holden on their bills upon the law as enunciated by 
Chancellor Kent. 

Neither can we agree with counsel for appellant that the only 
judgment which can be rendered for plaintiffs in this case is a 
judgment against the joint property of the company. 

Section 1 of an Act entitled " An Act relating to the manner of 
commencing civil actions," laws of 1862, page 120, provides that 
^' in all actions hereafter brought on contract, the defendants may 
be sued by the name or style under which the contract was made, 
and upon its being shown on the trial who are the persons of whom 
the name or style is descriptive, judgment may be rendered against 
them as now provided by law." 

The defendants in this action were sued under the name of the 
Lake Bigler Road Company, and upon the trial, proof was intro- 
duced to show who composed the company ; and judgment was 
rendered against the company, and also against the individual 
members served with summons, which was in accordance with Sec- 
tion 32 of the Practice Act as it existed at the time of the passage 
of the Act of 1862 ; but it is claimed that this was error. First, 
^because the contract upon which the action is brought is not made 
in the name of the Lake Bigler Road Company ; and, second, be- 
cause the words ^^ judgment may be rendered against them as now 
provided by law," in Section 1, above referred to, only authorized 
judgment against the company in solidoy for it is said the law at 
that time provided for no other kind of judgment in cases of this 
kind. In our opinion the contract of acceptance upon the bills is 
in the name of the company. 

As we have stated before, the drafts are drawn by Ives on the 
Lake Bigler Road Company, and accepted by it through its agent, 
the Secretary. 
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That the acceptance by Garrett, though not in the proper form, 
is in effect the same as if he had signed it ^^ Lake Bigler Road 
Company, by J. E. Garrett, Secretary." 

We think counsel equally in error in his second objection. It is 
perfectly clear, from the language of Section 1, that it was the in- 
tention to enable the plaintiff' to recover a judgment which could be 
enforced against the individual members of companies sued by their 
company names ; otherwise, whence the necessity of proving who 
are the persons composing such company ? 

If judgment in such cases can only be rendered against the com- 
pany, the adoption of the section was utterly useless, for such cases 
were already provided for by Section 681 of the Civil Practice Act. 
And if judgment in an action upon a contract executed in a com- 
pany name can only be rendered so as to charge the company prop- 
erly, we ask whence the necessity of " showing on the trial who are 
the persons of whom the name or style is descriptive." 

The evident intention was to authorize judgment as provided by 
Section 32 of the Practice Act, when it was shown who the persons 
were composing the company. 

The judgment was so entered and must be affirmed. 



STATE OF NEVADA, Respondent, v. NATHANIEL L. 
SQUAIRES, Appellant. 

The sections of the Criminal Practice Act which require the Sheriif to make 
return of the venire issued for the trial jurors at least two days before the 
commencement of the term — that the Judge and Assessor shall make certifi- 
cate of the names drawn by them to act as jurors, and the section requiring 
the Judge and Assessor to select the names of two hundred persons, lavfvlhf 
qualified to serve <u jurors^ are only directory. A judgment will not be re- 
versed for a failure to stricUy comply with those sections, unless it shall appear 
that the defendant may have been injured by such failure. 

It was not the intention of the Legislature to require the Judge and Assessor to 
pass on the qualifications of each person in selecting names out of which to 
form a jury. 

The names should be selected from the assessment roll. As to the qualificatioBB 
of those selected, that could not be passed on at the time of selection. 

The failure to return the panel at the time required could not prejudice the defend- 
ant, if he had ample time after the return to inspect the panel 
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All the three sections referred to are qualified by Section 323 of Criminal Practice 
Act. 

This Court cannot review the action of the Court below in disallowing a chal- 
lenge for cause when the party objecting makes no specification as to the 
nature of the objection upon which he interposes the challenge. The party 
challenging should specify the grounds of his challenge. 

It is error to allow a 'jury to disperse after impannelment without the consent of 
the prisoner. But a jury is not properly impanneled until they are sworn and 
charged with the case. 

When an instruction is asked and refused, which contains a correct principle of 
law, but there fs nothing in the record showing its applicability to the case on 
trial, this Court cannot reverse the judgment. The refusal may have been on 
the ground that there was nothing in the testimony making the instruction 
applicable to the case. 

One may be principal in the crime of arson who does not himself apply the 
torch ; if he be present aiding and abetting, he is a principal. An instruction 
which assumes that the defendant could only be principal if he himself set the 
fire is erroneous, and should not be given. 

Appeal from the District Court of the Second Judicial District, 
the Hon. S. H. Wright presiding. 

The facts appear in the Opinion. 

/. Attcater, for Appellant. 

The Court erred in overruling defendant's objection to the panel, 
that the Sheriff had not made his return until the first day of the 
term. (Statutes 1864-5, p. 137, sec. 3.) 

The Court erred in overruling the objection to the panel, that 
the Judge and County Assessor had failed to return the proper 
certificate of the drawing of the jury as by law required. (Page 
137, sec. 2, of Laws of 1864-5.) 

The Court erred in overruling the challenge to the panel, that it 
had not been drawn according to law. (Statutes of 1864-5, p. 
137, sec. 1 ; Statutes of 1864-5, p. 140, sec. 18 ; Statutes of 
1864-5, p. 386, sec. 17 ; Statutes of 1861, p. 468, sec. 323 ; 
Gardner v. Turnery 9 John. 260 ; Wood v. Stoddard^ 2 John. 
194 ; 20 Conn. 510 ; 11 U. S. Digest, p. 288, sec. 4 ; Fringle v. 
Susey 1 Cow. 432. 

The Court erred in overruling challenge for cause to jurors 
Little, Wilkin, and Van Orman. (^People v. Bodine^ 1 Denio, 281, 
304 ; Freeman v. People^ 4 Den. 9, 23, 35-6 ; Monroe v. State^ 
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6 Georgia, 85 ; Ex parte Vermilyea^ 6 Cow. 665 to 666 ; Id, 7 
Cow. 122 ; Davis v. Allen^ 11 Pick. 466 ; Canumi v. PeopUy 16 
N. Y. 501 ; Statutes of 1861. p. 470, sec. 339 ; People v. Reye% 
et aZ., 6 Cal. 346 ; PeopU v. Gehr, 8 Cal. 361-2.) 

The Court erred in allowing the jury to separate after impannel- 
ment without consent of parties. (Statutes of 1864-6, p. 139, 
sees. 12 and 14.) 

The Court erred in refusing the second, third, and fourth instruc- 
tions asked by defendant. (Statutes of 1861, p. 67, sec 10 ; 
Archibald's Crim. PI. Vol. 1, p. 14 ; Conrad v. Lindley^ 2 Cal. 
173 ; RusBdl v. Amador, 3 Cal. 403 ; 3 Miss. 166.) 

Thomas JS. Hay don j Prosecuting Attorney for Ormshy County^ 
for Respondent. 

Section three, page 137 of Acts of 1864-6 is merely directory. 
The object was to give time to examine the panel. This object was 
fully attained by deferring all criminal trials to the second week of 
Court. 

The Court will not reverse a cause for mere technical error when 
no injury is done. (Laws of 1861, p. 499, sec. 589 ; Laws of 
1861, p. 487, sec. 487.) 

The Transcript shows a substantial compliance with the law 
requiring a certificate of the drawmg of the venire, and also a sub* 
stantial compliance in other respects with the law. 

The answers of the jurors showed no legal disqualification. There 
was no challenge for actual bias. 

A jury is not impanneled until it is sworn and charged with the 
cause. (Wharton, Vol. 1st, sec. 690-3 ; Laws of 1861, p. 380.) 

The second instruction was properly refused. An accessory is 
to be mdicted, tried, and punished as a principal. (Laws of 1861, 
p. 57, sec. 10 ; Laws of 1861, p. 462, sec. 252 ; People v. Bearss, 
10 Cal. 69 ; People v. Davidson, 5 Cal. 133.) 

The Court properly refused the third instruction, because if the 
prisoner was standing by, aiding and abetting, he was as much 
guilty as if he applied the torch. 

The fourth instruction, not being founded on any existing fact, 
would only have confused the jury, and was therefore properly 
refused. 
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Opinion by Lewis, C. J., full Bench concurring. 

Before the trial jury were sworn in this case, the defendants in- 
terposed a challenge to the panel, upon the grounds : first, that the 
Sheriflf did not make return to the venire until the first dav of the 
term ; second, because there was no certificate of the District 
Judge and County Assessor of the drawing of the jury as required 
by law ; and third, because some of the jurors selected by the 
Judge and Assessor were not registered voters, and hence incom- 
petent to act as jurors. 

Section 3 of an Act concerning Jurors, approved February 8th, 
1865, makes it the duty of the Sheriff to return the venire issued 
for the trial jury at least two days prior to the day fixed by law for 
the commencement of the term of Court ; Section 2 of the same 
Act makes it the duty of the Judge and County Assessor to certify 
to the list of names drawn by them to act as jurors at any term of 
the Court ; and the first section provides that the District Judge of 
the district and the County Assessor of the county in which a term 
of the District Court is, or may be authorized by law to be held, 
shall, at least ten days prior to the commencement of said term of 
Court, and at the court-house, publicly and alternately select the 
names of two hundred pei*sons, lav;f ally qualified to serve as jurors^ 
from the assessment roll of such oountg. 

In answer to the objections of counsel for the defendants; it is 
sufficient to say that the provisions of these three sections are mere- 
ly directory, and unless the irregularity in the execution of them 
be such as would be likely to prejudice the defendants, it will not be 
a good ground of challenge. 

It could not have been the intention of the Legislature to make 
it the duty of the Judge and Assessor to pass upon the quaUfica- 
tions of each person selected by them to act as jurors, for that were 
to require an impossibility. It could not be done. And even if, 
as suggested by counsel, the names were taken from the register of 
voters, it would not necessarily follow that persons thus selected 
would be qualified to act as jurors. The obvious purpose of the 
Legislature was to have all juries selected from among the residents 
and taxpayers of the county in which they are to perform their du- 
ties. Hence, it is made the duty of the Judge and Assessor to se- 
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lect the names of two hundred persons from the assessment roll, and 
in our opinion their qualifications to act as jurors, beyond the fact 
of their names appearing upon the assessment roll, are not to be 
passed upon by the Judge or Assessor. 

We cannot see that the failure of the Sheriff to return the yenire 
two days prior to the time fixed for the commencement of the term 
prejudiced the defendants. The principal object of that require- 
ment is to give parties an opportunity of inspecting the panel. 

The defendants had ample time to inspect the venire before the 
trial ; therefore, they cannot complain of having been injured by 
the failure to file the venire within the proper time. These require- 
ments, so far as this case is concerned, must be construed in con- 
nection with Section 323 of the Criminal Practice Act, which de- 
clares that " a challenge to the panel can only be founded on a 
material departure from the forms prescribed by statute in respect 
to the drawing and return of the jury, or on the intentional omission 
of the Sheriff to summon one or more of the jurors drawn. 

The errors here complained of are entirely immaterial. We 
therefore, conclude that the challenge of the defendants was prop- 
erly disallowed. 

Upon the challenges to the jurors Little, Wilkin and Van Orman, 
we 6annot say that the Court below ruled incorrectly ; for the chal- 
lenges were interposed in general terms, " for cause," without a 
specification of the particular grounds. 

Challenges for cause are numerous ; some of which are to be 
tried by the Court, and some by triers. Challenges for cause may 
be taken : 1st, when the juror has been convicted of felony ; 2d, 
for a want of any of the qualifications prescribed by statute to ren- 
der a person a competent juror ; 3d, unsoundness of mind, or such 
defect of the mind, or the organs of the body, as renders him inca- 
pable of performing the duties of a juror. These are general causes 
of challenge, and are triable by the Court. Particular causes 
of challenge are : 1st, for such a bias, as when the existence of the 
facts is ascertained, the judgment of the law disqualifies the juror, 
which includes the numerous cases of implied bias, and is triable by 
the Court ; 2d, for the existence of a state of mind on the part of 
the juror, in reference to the case, which leads to the inference 
that he will not act with entire impartiality in the trial. This is 
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called actual bias, and is to be determined by triers. When a chal- 
lenge is interposed in general terms, as in this case, how is the 
Court to know the ground of challenge ? whether it is for some 
general cause, or particular ? whether for implied or actual bias ? 
To enable the Court to act understandinglj, it is necessary to state 
the particular grounds of the challenge. If that be not done, the 
Appellate Court cannot determine whether it was properly disal- 
lowed or not. In the case of Paige v. O^Neil^ 12 Cal. 480, Mr. 
Justice Field, in delivering the opinion of the Court, says of a 
challenge for cause : ^' It is not sufficient to say ' I challenge for 
cause,' and then stop, as in this case. The ground upon which it 
can be sustained, if at all, must be stated." So in 2 Graham and 
Waterman on New Trials, 473, it is said : " When a juror is chal- 
lenged for principal cause, or for favor, the ground of the. challenge 
must be distinctly stated ; for without this the challenge is incom- 
plete, and may be wholly disregarded by the Court. It is not 
enough to say, ' I challenge for principal cause, or for favor,' and 
stop there ; the cause of the challenge must be specified." 

In MaBon v. Glover^ 2 Green's Rep. 195, the Court says : '* A 
party cannot make a principal challenge, or a challenge to the favor, 
by giving it a name. A challenge, whether in writing or by parol, 
must be in such terms that the Court can see, in the first place, 
whether it is for principal cause or to the favor, and so determine by 
what form it is to be tried ; and, secondly, whether the facts, if 
true, are sufficient to support such challenge." Again : the chal- 
lenge must ^^ state why the juror does not stand indifierent ; it must 
state some facts or circumstances which, if true, will show either 
that the juror is positively and legally disqualified, or create a prob- 
ability or suspicion that he is not or may not be impartial. In the 
former case, the challenge would be a principal one, triable by the 
Court ; in the latter, it would be to the favor, and submitted to 
triers." 

The fourth ground of error assigned by appellant is, that the 
Court erred in allowing the jury to separate after impannelment, 
without the consent of the parties. 

In support of his position, counsel relies upon Section 12, p. 139, 
of the Statutes of 1864-5, which declares that '^ after the impan- 
nelment of the jury shall be completed in any case, it shall be the 
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duty of the Judge to order the jury into the custody of the Sheriff, 
or other officer selected by the Court ; nor shall the jurors be al- 
lowed to separate or depart from the custody of the Sheriff or said 
officer, nor be allowed to communicate with any person, until they 
shall have been duly discharged, unless by consent of the parties to 
the action." 

We fully agree with the counsel, that it would be error to allow 
the jury to separate after the impannelment is completed, unless 
by consent of parties ; but in this case no such separation was allow- 
ed. It appears that, before the jurors were sworn or charged with 
the cause, the Court allowed them to separate ; but not after they 
were so sworn. In our opinion, the impannelment is not complete, 
as contemplated by the section above referred to, until after they 
are sworn and charged with the case. Until that time, the right 
of peremptory challenges usually continues, and it will be observed 
from the language of the Statute that the impannelment is not 
deemed complete until the jury is ordered into the custody of tiie 
executive officer of the Court ; and he is sworn to keep them to- 
gether, and suffer them to have no communication with any other per- 
sons. It was evidently not the intention to have the jury ordered 
into the custody of the Sheriff until they had been charged with the 
cause, and until the opportunity for all challenging had passed. For 
it would be utterly inconsistent to order the jury into the custody of 
the officer before they are charged with the cause, swearing him at 
the same time to keep them together '*' until they agree upon their 
verdict, or are discharged according to law ;" whilst it is still in 
the power of counsel to peremptorily challenge one or all of the 
jurors so placed in his keeping. If, as we believe, the jury should 
not be ordered into the custody of the executive officers of the Court 
until they are sworn, it follows that the Statute only prohibits a 
separation after they are so sworn, for it declares that they shall 
not be allowed to " separate or depart from the custody of the Sheriff*^ 
until they have been duly discharged. As the record shows no 
separation of the jury after they were so sworn, we conclude that 
this objection of counsel for appellant is not well taken. 

The fifth assignment of error is upon the ruling of the Court be- 
low in refusing to give the following instruction, asked by defend- 
ant, to the jury : 
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** K the jury find from the evidence that the defendant, Squaires, 
xvas only knowing or accessory to the crime of burning the said build- 
ing, then he must be acquitted under this indictment." 

It is unnecessary in this case to determine whether this instruc-* 
lion was correct or not, or whether under proper proof it should 
have been given or not ; because there is nothing in the record be- 
fore us to show that it was pertinent to the proof. If upon the trial 
no efibrt was made, and no evidence was introduced, tending to 
place the defendant in the position of an accessory, it would have 
been perfectly proper for the Court below to refuse to give the in- 
struction. The purpose of instructions is to declare the law gov- 
erning some issue of fact established, or attempted to be established 
at the trial. Hence, it is always necessary, not only that the in- 
structions asked by either party announce a correct rule of law, but 
it must be warranted by the evidence. When, therefore, the refu- 
sal to give an instruction is complained of, it is as necessary to show 
its pertinency to the evidence as that it correctly states the law. 
In the case of the State of Nevada v. Waterman^ 1 Nevada, 544, 
this Court held that when an instruction containing a correct legal 
principle is refused, and that there is nothing in the Transcript on 
Appeal to show whether it was or was not applicable to the case in 
which it was asked, the Appellate Court may presume that the re- 
fusal was upon the ground that it was not applicable. We cannot 
say, therefore, that the Court erred in refusing the instruction re- 
ferred to. 

It is also claimed that the Court erred in refusing to give the 
following instruction, asked by the defendant : 

" If the jury, from the evidence, have a reasonable doubt as to 
whether the defendant Squaires set the fire to the building men- 
tioned in the indictment, from which the building was consumed, 
that doubt must be given to the benefit of the defendant." 

This instruction was properly refused. A doubt as to whether 
the defendant " set the fire to the building ^^ would not necessarily 
render it doubtful as to whether he was guilty, even as principal, 
in the ofiense for which he is indicted ; for, though he may not have 
set the fire, he may have been present, encouraging, instigating, 
and abetting others to set the fire. In such case, though he did 
not apply the torch himself, he would be principal in the crime. So, 
16 
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too, if he merely stood near to watch and give the alarm, in 
case of apprehended detection. (2 Russell on Crimes, 26.) And 
yet counsel assume in the instruction (and if given, the jury could 
*have drawn no other conclusion from it) that if they had any doubt 
as to whether the defendant actually set the fire, they should acquit 
him, notwithstanding he may have been present aiding and abetting 
those who did apply the torch. It seems to have been the assump- 
tion of counsel that defendant could not be a principal in the crime 
imless he personally set the fire. This is a mistake. (Statutes of 
1861, p. 462, section 252.) Even at common law, all who were 
present^ encouraging, aiding, and Abetting, or stood ready to a£R>rd 
assistance, if necessary, were considered principals, either in the 
first or second degree. (1 Russell on Crimes, 25-27.) 

This instruction was, therefore, properly refused ; and the judg- 
ment of the Court below must be affirmed. 



JOHN ARNOLD et al.. Respondents, v. C. C. STEVEN- 
SON, Appellant. 

One partner cannot bind the interest of his copartner in real estate by mortgage. 
The deposit for record of a revocation of a power of attorney in the proper offioe 

operates under our statute as a notice to all parties dealing with the attorney. 

By such deposit, the reyocation becomes absolute without actual notice to the 

attorney. 

Appeal from the District Court of the First Judicisd District, 
Storey County, Hon. R. S. Mesick presiding. 

W. H. Cligetty for Appellant. 

There is no equitable lien in favor of the mortgagees. This 
equitable lien only arises in marshaling the assets of any insolvent 
firm, and is worked out by the equities existing between the part- 
ners, and not otherwise. (See Story's Equity, vol. 2, sees. 1,252, 
1,253.) 

The complaint is framed to enforce a mortgage, and not an 
equitable lien. 

If we admit the debt to have been a partnership debt, still Coover 
could not execute a mortgage on jomt property to secure that debt. 
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(Story on Agency, sec. 125 ; CoUyer on Partnership, sees. 462- 
466.) 

This mortgage can only be sustidned by holding that Coover had 
an unrevoked power of attorney when it was executed. 

This power was revoked even according to common law prin- 
ciples. Notice to the attorney is revocation so far as he is con- 
cerned. It is revoked as to those dealing with an attorney when 
they receive notice. 

Notice may be implied; and when a purchaser or mortgagee 
buys without the exercise of ordinary prudence, and without inves- 
tigating those facts which it was his duty to have investigated, 
notice may be implied. (See 4 Kent, 172 and 179 ; 6 Wend. 
226 ; 3 Metcalf, 405 ; 5 Binny, 314 ; HofiFman's Ch. 366, 372 and 
373 ; 3 Mylne & Keene, 699 ; 1 Smith, [15 N. Y.] 354.) 

It was the duty of respondents to have examined the record to 
ascertain whether the power of attorney was revoked. Failing to 
do so was gross negligence. 

The plaintifls had constructive notice. Whatever instrument the 
law required to be recorded gives constructive notice. (See HofiF- 
man's Ch. 368, 370 ; 2 John. 522-^24 ; 3 Cal. 179 ; 6 Barb. 
69-75 ; 4 Cowan, 605.) 

That the Court could extend the time for serving notice of new 
trial. (See 5 Cal. 62.) 

JReardon ^ Hereford^ for Respondetits. 

The power of attorney was not revoked. The statute requiring 
the recordation of revocations does not dispense with the common 
law requirement of notice to the attorney. Until such notice, there 
is no revocation in fact. The statute makes another requirement . 
in addition, that the revocation shall not take effect until recorded. 
The recording of a revocation before absolute notice to the attorney, 
is simply a nullity. At common law the giving of notice was rev- 
ocation. Here the revocation ia made by giving a tvritten notice 
and filing a copy for record. 

This was a mortgage of partnership property to pay a partner- 
ship debt. It is within the power of one partner to execute such a 
mortgage, (Washbume on Real Property, pages 442 and 159 ; 
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Story on Partnership, sec. 93 ; Story's Equity Jurisprudence, sec. 
674.) 

Opinion by Lb WIS, C. J., full Bench concurring. 

This action was brought to foreclose a mortgage executed as 
follows : 

" Charles S. Coover, C. C. Stevenson, — ^by Chas. S. Coover, 
his attorney in fact." 

The pleadings and finding of facts by the Court show that at the 
time the debt was contracted and the mortgage executed, the de- 
fendants Coover and Stevenson were copartners in a certain 
quartz mill located at Gold Hill, in the County of Storey ; that 
the defendant Stevenson, on the seventh day of March, 1863, exe- 
cuted to Coover a power of attorney, whereby he was fully empow- 
ered to execute the mortgage upon which this action is brought ; 
that this power of attorney was duly recorded on the tenth day of 
March ; and that on the fourth day of December, a.d. 1863, Ste- 
venson deposited for record in the same office where the power of 
attorney was recorded an instrument revoking the power of attoi^ 
ney. Immediately after this was done, he left for the Atlantic 
States, without giving his agent notice of the revocation, or taking 
any steps to inform the public of it. On the twenty-second day of 
January, a.d. 1864, about a month and a half aft;er the revocation 
had been recorded, the defendant Coover executed the mortgage in 
the manner above mentioned on the quartz mill owned by himself 
and Stevenson. 

It seems to be conceded that neither the agent nor the plaintiff 
had actual notice of the revocation until after the execution of the 
mortgage. Stevenson now defends this action, claiming that at 
the time of the execution of the mortgage, the power of attorney 
had been revoked, and that Coover's execution of it on his behalf 
was therefore unauthorized. 

Judgment was awarded in favor of the plaintiflfe in the Court 
below, and the mortgaged premises were decreed to be sold to 
satisfy the plaintiff' demand. 

In support of this decree, counsel for respondents takes the posi- 
tion here : 1st. That as a partner of Stevenson, Coover possessed 
the authority to execute the mortgage ; and 2d. That the power of 
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attorney was not revoked by the mere deposit for record of the 
instrument of revocation^ but that to complete the revocation it 
was necessary to give actual notice to the agent and to those with 
whom he dealt. 

We are unable to agree with counsel upon either of these prop- 
ositions. 

If Coover, by virtue of the partnership relations, had the power 
to convey or mortgage the real estate of the partnership, the man- 
ner in which he signed the deed, so long as it was executed for and 
on behalf of the firm, would be a matter of little or no consequence. 
If he possessed the authority to sign the firm name of Coover & 
Stevenson to the deed, and thereby convey the interest of his co- 
partner, the instrument would doubtless be as effectively executed 
by the signing of his own name and that of his partner, as he did 
in this case, as if he had signed the partnership name to it. But 
it is unnecessary to discuss that question, for the law is clear and 
emphatic that the agency resulting from partnership relations does 
not authorize one partner to dispose of the real estate of the firm. 
The general implied powers of a partner do not extend to binding 
the firm by instruments under seal. (American Leading Gases, 
449; Id. 499.) 

Courts of Equity, for some purposes and to some limited extent, 
hold that the real estate of the partnership is subject to the same 
rules that govern the stock in trade. It is so held for the purpose 
of making it subject to discharge the partnership liabilities in pref- 
erence to the personal liabilities of the individual partners, and 
also for the purpose of giving the creditors of the firm and the 
continuing or surviving partner a lien upon it for partnership 
indebtedness ; but in the note to Cole8 v. Coles, 1 American Lead- 
ing Cases, 499, it is sjdd : " As regards the power of disposition, 
land held as partnership stock is not subject to the rule which 
makes each partner the agent of the firm. Neither can sell more 
than his individual interest unless he have from the other a suffi- 
cient special authority for that purpose." We conclude, therefore, 
that without special authority from Stevenson, Coover had no power 
to mortgage his copartner's interest in the real estate of the firm. 

This brings us to the consideration of the question whether the 
deposit of the instrument of revocation in the office where the 
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power of attorney had been recorded, constituted a complete revo- 
cation ; or whether it was necessary not only to file such instru- 
ment for record, but in addition thereto to ^ve actual notice of the 
revocation to the agent and those, with whom he dealt before the 
power was extinguished. At common law the revocation became 
effectual as to the agent from the time he received notice of it, and 
as to those with whom he dwelt from the time it was made known 
to, them. "Until, therefore," says Mr. Story, in his work on 
Agency, Section 47, " the revocation is so made known, it is inop- 
erative. If known to the agent as against his principal, his rights 
are good ; but as to third persons, who are ignorant of the revoca- 
tion, his acts bind both himself and his principal." This notice, as 
required by common law, it is admitted, was not given in this case, 
either to the agent or the plaintifis. It is necessary, therefore, to 
inquire what effect the statute of this State has upon the require- 
ments of the common law ; whether the deposit for record of the 
instrument of revocation dispenses with all other acts and notice ; 
or whether the Registry Act requires that to be done in addition 
to the requirements of the common law. After a careful examina- 
tion of the statute, we are impelled to the conclusion that the 
deporit for record of the instrument is in lieu of the actual notice 
required by the common law, and that it dispenses with the neces- 
sity of any other notice. Section 24 of an Act of the Legislature 
of the Territory of Nevada, entitled " An Act concerning Con- 
veyances," approved November 5th, 1861, declares that "every 
conveyance of real estate, and every instrument of writing set- 
ting forth an agreement to convey any real estate, or where- 
by any real estate may be affected^ proved, acknowledged and 
certified in the manner prescribed in this Act, to operate as 
notice to third persons, shall be recorded in the office of the 
Recorder of the county in which such real estate is situated ; but 
shall be valid and binding between the parties thereto without 
such record." By Section 25 it is provided that " every such 
conveyance or instrument of writing acknowledged or proved, 
certified and recorded in the manner prescribed in this Act, shall, 
from the time of filing the same with the Recorder for recprd, 
impart notice to all persons of the contents thereof; and subse- 
quent purchasers and mortgagees shall be deemed to purchase and 
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.take with notice." Section 27 of the same Act makes it neces- 
sary to record all powers of attorney containing a power to convey 
real estate in the manner in which other instruments affecting real 
estate are required to be recorded ; and the section following de- 
clares that " no such power of attorney or other instrument, certi- 
fied and recorded in the manner prescribed in the preceding sec- 
tion, 'shall be deemed to be revoked by any act of the party by 
whom it was executed, until the instrument containing such revoca- 
tion shall be deposited for record in the same office in which the 
instrument containing the power is recorded." If an instrument 
revoking a power of attorney to convey land is an instrument by 
which *' real estate may be affected," the conclusion would seem to 
be invincible that the filing of it for record in the office where the 
power itself is recorded, operates as notice of its contents to all 
persons with whom the agent may afterward deal on behalf of his 
principal. This is the effect explicitly given to all such instru- 
ments by the twenty-fifth section of the Act before referred to, 
when they have been filed for record in the proper office. 

Is such instrument, then, one whereby real estate, or the title to 
land, may be affected ? The words of the statute are as broad and 
comprehensive as any general words can possibly be. It will be 
observed, also, that they include not only those instruments which 
may immediately affect real estate, but Ukewise those whereby it 
may immediately produce the same result. A power of attorney 
to convey real estate would undoubtedly be included in the general 
words of Section 24. It is clearly an instrument " whereby real 
estate may be affected." It was said in Williams v. Berhick et ala.y 
(1 Hoffman's Chancery, 369) that words similar to those employed 
in Section 24 included a power of attorney to assign a mortgage. 
We are unable to see how an instrument which merely gives the 
power to sell or convey land can be considered an instrument where- 
by real estate may be affected, any more than the instrument of 
revocation, by which not only the power to sell or convey is extin- 
guished, but even titles to land created under that power, may be 
utterly defeated. Under the power of attorney, real estate may 
be conveyed ; by the instrument revoking that power, the title so 
conveyed may be defeated. To destroy or defeat a title to land is 
surely affecting real estate as much as to convey or create a title. 
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Until the filmg of the instrument of revocation, the authority of 
the agent to bind his principal as to those dealing with him in good 
&ith is undoubted. A conveyance made by the agent to a b(ma 
fide purchaser for a valuable consideration, before the revocation 
is deposited for record, would bind the principal ; but suppose such 
instrument is so deposited for record, and notice of that fact is 
brought to the knowledge of a person who afterwards purchases 
from the agent : in such case the instrument of revocation would 
completely defeat the conveyance to him, and continue it in the 
principal. Suppose A, the duly authorized agent of B, conveys 
land to G, after both agent and purchaser are notified that the 
power of attorney is revoked, but before the instrument of revoca- 
tion is deposited for record, and C conveys to D, a bona fide pur- 
chaser, for a valuable consideration, before the instrument is de- 
posited, there is no doubt, wo apprehend, that D would get a good 
title as against the principal ; but, if before the conveyance by the 
agent, the instrument of revocation had been filed, and notice 
thereof given to the agent and his grantee, in such case it is qiute 
evident that D would get no titie whatever from his grantor. In 
that case, certainly, the direct effect of the instrument would be 
to defeat the conveyance from G to D, and therefore it seems to 
us it can easily be included in the broad language of the statute as 
affecting the title to land, which is synonymous with real estate. 

But there is further reason for the conclusion to which we have 
arrived : Section 28 clearly contemplates that the instrument con- 
taining the revocation shall be recorded. It declares that the 
power shall not be deemed revoked until such instrument is depos- 
ited for record. True, it does not in terms require the mstrument to 
be acknowledged, or proved and certified. But the very absence of 
those requirements in that section, while it requires the instrument 
to be recorded, shows that the framers of that Act believed it to be 
included in the general provisions of Section 24. 

Again, if it is not one of those instruments mentioned in ihe 
twenty-fourth and twenty-fifth sections, and if the filing of it for 
record does not impart notice of its contents to third per- 
sons, why is it required to be recorded at all? The Judge 
below concludes that the deposit for record is an act to be 
done in addition to those required by the common law. We 
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think not. Unless the. intention of the Legislature be obvi- 
ous, no statute should be so construed as to make it impose oner- 
ous duties upon individuals, in addition to those required by the 
common law, unless it be for the purpose of curing some defect, or 
affording some remedy in which the common law is deficient. The 
law upon this subject was complete and perfect, so far as the agent 
and the public were concenied, before the passage of the Act. It 
threw every safeguard around the public, and gave the agent ample 
protection from any negligence or impoation on the part of the prin- 
cipal. The only material defect which seemed to exist in the com- 
mon law was the failure to give the principal a speedy and conven- 
ient means of revoking the power of his agent. It can readily be 
conceived how difficult it would often be for a principal to protect 
himself from the acts of an agent whose authority he had revoked, 
when he was compelled to notify the entire community of the fact 
so as to bring the knowledge of it home to each mdividual with 
whom the agent might deal after his authority had in fact been re- 
voked. It is not improbable that it was this very difficulty which 
was sought to be remedied by the twenty-eighth section referred to. 

The recording of the instrument was evidently intended to oper- 
ate as a notice to all who might have dealings with an agent. If 
this be not the object, the law requires a superfluous and useless act 
to be done, for we can see no other object to be accomplished by it. 
That requirement is not made merely for the purpose of evidence, 
for if such were the case, the revocation of the power would not be 
made to depend upon it. It is made the ultimate and indispensable 
act by which the revocation of the power is perfected. Without it, 
the agent's power, to a limited extent at least, continues unrevoked. 
Indeed, the primary object of all registry law is to avoid fraud by 
charging all persons purchasing, or otherwise becoming interested in 
real estate, with notice of the real condition of the title. When, 
therefore, the statute requires an instrument of this kind to be re- 
corded, it is fair to presume, at least, that it is for the purpose of 
imparting notice of its contents to third parties, when no other pur- 
pose is mentioned ; and if it does operate as such notice, where is 
the necessity of the actual notice to third parties, required at com- 
mon law ? 

We have endeavored to show that the instrument of revocation, 
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when deposited for record, imparts notice of its contents to all par- 
ties dealing with the agent after such filing for record. It is next 
to be determined whether the statute requires actual notice to the 
agent, who, it is admitted, is not chargeable with constructive no- 
tice by the filing for record of the instrument of revocation. Though 
the intention of the Legislature is not very clearly expressed, we 
conclude that the revocation is complete when the instrument of rev- 
ocation is filed for record, and that no actual notice to the agent is 
required. We are brought to the conclusion that this was the pur- 
pose of the Legislature from the fact that a certain act is required 
to be done before the power can be revoked ; when such act is done, 
the conclusion is natural that the revocation was intended to be com- 
plete. Section twenty-eighth of the Act concerning Conveyances, 
declares that no power of attorney recorded in the manner pre- 
scribed by law, " shall be deemed to be revoked by any act of the 
party by whom it was executed, until the instrument containing such 
revocation shall be deposited for record in the same office in which 
the instrument containing the power is recorded." The inevitable 
conclusion from this language is, that when the instrument of revo- 
cation is so filed, the revocation shall be deemed complete. This, 
it seems to us, is the best and safest rule to be adopted. If all per- 
sons dealing with the agent are chargeable with notice, injury can 
seldom, if ever, result to the agent, whilst the principal has a speedy 
and sure means of protecting himself from an evil-disposed servant. 
Should an agent convey lands after the instrument of revocation has 
been filed, the purchaser could have no remedy against him, because 
he is chargeable with notice of the fact that the agent's authority 
was revoked at the time of the purchase. 

Again, if in addition to the filing of the instrument of revocation, 
the principal is required to give actual notice to his agent, he is 
placed in a position where he may be ruined by an unscrupulous or 
malicious agent, who, apprehending an intention to revoke, might 
avoid his principal so as to defeat his purpose ; or even if notice be 
given, he may deny it. Where the law is as doubtful as it is in this 
case, we think it the duty of the Court to adopt that construction 
which will be the least likely to produce mischief, and which will 
afford the most complete protection to all parties, by taking away 
the power of committing fraud or doing injury. As all persons deal- 
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ing with the agent after the mstniment of revocation has been filed 
for record are chargeable with notice of the fact, we can see no 
great necessity for notifying the agent, and there are many reasons 
why notice to him should not be made indispensable to the revoca- 
tion of the power. 

The decree of the Court below, so far as it orders a sale of Ste- 
venson's interest in' the premises*, must be reversed, and it is so or- 
dered. 



C. CARPENTER, Respondent, v. J. C. CLARK, Appellant. 

H., the owner of two males, keeps them at a pablic stable, and ases them in haul- 
ing for C. C. pays the owner of the stable for keep of males. Subsequently, 
C. buys the mules of H., and immediately puts them in a team with other 
mules of his own, driven by another paity in the employ of C. In a few 
days they are removed from the public stable to C/s private stable. Ileid, 
this is an immediate delivery, within the meaning of that phrase in the Statute 
of Frauds. 

Several months after the purchase of these two mules by C, he employs H. as a 
teamster, and sets him to driving a team of eight mules — two of which he had 
purchased a few months back from H., the others had never been owned by 
H. The mules were all kept at the stable of C. Held, this was not a viola- 
tion of that clause of the law regarding fraudulent conveyances, which requires 
a continued change of possession. 

Appeal from the District Court of the First Judicial District, 
Storey County, Hon. Richard Rising presiding. 

The facts are stated in the Opinion. 

McRae ^ Bhodes^ for Appellant. 

There was no immediate delivery of the mules from House to 
Carpenter. The instructions given by the Court ignore the neces- 
sity of such immediate delivery. 

The change of possession must be exclusive and immediate. 
(Chitty on Contracts, page 414, 6th American edition ; Vance v. 
BoynUm, 8 Cal. 562 ; Cheeney v. Palmer, 6 Cal. 119.) 

It must be immediate and continuous. (^Hurlburd v. Bogardus, 
10 Cal. 518 ; Engles v. Marshall^ 19 Cal. 320 ; Doak v. Brvia- 
fer, 1st Nev. 218.) 
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No suflBcient change of possession is shown. (^Malone v. PlatOj 
22 Cal. 103 ; WeU v. Paid, 22 Cal. 492 ; Cahoon v. MarshaU, 
25 Cal. 197 ; Hill on Sales, p. 108, Sees. 6, 8, 20.) 

If goods be sold and delivered on credit, the title passes to ven- 
dee. (Hill on Sales, p. 113, Sees. 26 and 29 ; lb., p. 122, Sees. 
17-21 and 22 ; lb., p. 81, Sec. 27 ; Chapman v. Lcdhrop, 6 
Cow. 110.) 

On question of fraud : see Hill on Sales, p. 114, Sec. 33 ; 
Vance v. Boyntorty 8 Cal. 562. 

M, B. Harmon and Aldrich and DeLong^ for Respondent. 

By Harruon. 

The possession of a purchaser need not be continued indefi- 
nitely, if the possession is open and notorious, and so long con- 
tinued as to give notice to the world of change of ownership. (See 
Stevens v. Trwin^ 15 Cal. 503 ; case reaffirmed in 26 Cal., and 
a later case not yet reported.) 

K any of the instructions given were not technically correct, yet 
it does not appear that they could have been injurious to the appel- 
lant. Taking all the instructions together, they lay down the law 
correctly. 

The sale to House was only conditional. So he really never 
had any interest in the mules that was subject to sale. 

Aldrich and jDeLong^ on the same side, contended that the sale 
to House was conditional, and the property never vested in him ; 
consequently the Statute of Frauds had nothing to do with this case. 

Opinion by Lewis, C. J., full Bench concurring. 

This action was brought to recover possession of two mules which 
were taken by the defendant upon a writ of attachment issued out 
of the District Court for the County of Storey, against one E. M. 
House, who, it is claimed by the defendant, was the owner of the 
mules at the time of the attachment. 

The principal facts disclosed by the record are as follows : 
In the month of February, a.d. 1865, the plamtiff, Carpenter, 
purchased the mules in question, and at the same time delivered them 
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to E. M. House, either upon an absolute contract of sale, or an agree- 
ment to sell ; but whether the sale was absolute or merely condi- 
tional does not satisfactorily appear from the evidence before us. 
The plaintiff in his testimony says : " House requested me to buy 
the mules for him, and said he thought he could pay me ; but if he 
did not, he would want me to take them back." And House swears 
that the plaintiff bought the mules for him, and that he was to have 
them if he paid for them^ and then says : " I did not pay for them, 
and plaintiff took them back." It appears that House drove the 
animals from the time they were purchased by Carpenter until about 
the first day of April, of the same year, at which time they were 
returned to the plaintiff. During the months of February and 
March, and for a few days after the animals were returned or re- 
sold to Carpenter, they were stabled at a public stable at the ex- 
pense of Carpenter. They remained at that stable a few days 
after the repurchase by the plaintiff, and were then taken to his own 
stable, where they were continually kept when not at work. After 
the redelivery of the mules to the plamtiff, they were worked in a 
team with six other animals belonging to the plaintiff, and were oc- 
casionally driven by House, who, after the first of April, was em- 
ployed by Carpenter as a driver. During the period of about eight 
months, from the first of April to the fifteenth of November, at 
which time the mules were taken by the defendant upon tl^e attach- 
ment, House had driven them about ninety days. When he com- 
menced driving for the plaintiff is not clearly shown, but it appears 
that it was not until some time in June, which would be two months 
or more after the redelivery to Carpenter. So there appears to 
have been a complete and perfect delivery, and a continuous change 
of possession of the animals, for two or three months at least, before 
House again took possession of them as the driver of the plaintiff. 

Upon these facts it is claimed by the defendant that the sale from 
Carpenter to House was absolute, and that the title was transferred, 
and that the sale back to the plaintiff was void, because there was 
no immediate delivery and contmued change of possession, as re- 
quired by section 64 of the Act concerning Conveyances, (Laws 
of 1861, page 20.) 

Although there is some evidence in the record tending to show 
that there was no absolute sale from Carpenter to House, we do not 
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deem it necessary to determine upon this appeal whether it was 
sufficient to justify the jury in finding in favor of the plaintiff. We 
may say, however, if it were established that the sale was condi- 
tional upon the payment, as intimated by House in his testimony, 
he never became the owner of the mules, and hence no question of 
redelivery from him to Carpenter could arise in this case, for the 
plaintiff's ownership would contmue until the payment was made. 
But as we are of the opinion that the delivery and change of pos- 
session upon the redelivery to Carpenter were sufficient to meet the 
requirements of the Statute of Frauds, even if House were the ab- 
solute owner at that time, it is unnecessary to determine whether 
the plaintiff has established the fact that the sale from him to House 
was conditional or not. 

We find no evidence in the record before us tending to sustain ap- 
pellant in his assumption that there was no immediate delivery. As 
the mules were kept at Hines' stable at the expense of the plaintiff, 
the only delivery which it would seem necessary to make would be 
the surrender of possession and control of the animals. This seems 
to have been done. House does not appear to have driven them, or 
to have had anything to do with them, for two or three months after 
they were returned to the plaintiff. It appears, also, that in a few 
days after the return of the mules to Carpenter, they were removed 
to his oyifi. stable, so that nothing was neglected which could be done 
to make the delivery complete. Perhaps a delay of two or three 
days in making delivery after the sale is otherwise complete, might 
not be sufficiently immediate to meet the requirements of the stat- 
ute. That is a fact, however, which is to be determined by a con- 
sideration of all the circumstances of each case. In the case of 
Samuels v. Gorhamy (6 Cal. 226) the Court say : 

" To constitute a valid sale of personal property against creditors 
there must, according to the provisions of the statute of this State, 
be an immediate delivery thereof, accompanied with an actual and 
continuous change of possession. By an immediate delivery is not 
meant a delivery instanter ; but the character of the property sold, 
its situation, and all the circumstances, must be taken into consid- 
eration in determining whether there was a delivery within a rea- 
sonable lime, so as to meet the requirements of the statute ; and this 
will often be a question of fact for the jury." 



Digitized by VjOOQ IC 



SUPREME COURT OF NEVADA, 1866. 247 

Carpenter v. Clark. 

If in any other particular the sale were not complete until the 
animals were remoyed to plaintiff's stable — as if, for instance, a 
consideration was to be paid and no credit given, the sale would not 
be considered complete until the consideration was paid, and a 
delivery at the time of payment would be suflScient to answer 
the requirements of the statute. The sixty-fourth section of 
the Act concerning Conveyances, only requires the delivery to be 
made immediate upon the sale being otherwise perfected. In this 
case it does not appear whether the sale from House to Carpenter was 
considered complete or not until after the removal of the animals to 
the plaintiff's own stable. But, however, that would make no differ- 
ence in our conclusion in this case, for we do not think it was at all 
necessary for Carpenter to have removed the animals from Hines' 
stable, where they had always been kept at his own expense, to 
make the delivery complete. 

But it is claimed by appellant that even if the delivery were suffi- 
cient, the change of possession was not such a continuous change as 
is required by the statute. We do not think this language of the Act 
should be construed to mean a change of possession for an indefinite 
period of time. Like all statutes, it must be interpreted by the light 
of the reason or necessity which induced its adoption. The evident 
object of the Legislature was to require such change of possession 
as will amount to a general advertisement of the status of the prop- 
erty and the claim to it by the vendee, and to declare such sales 
void where the delivery is not bona fide^ but merely formal, taken 
by the vendee to be surrendered back again. There certainly must 
be some period when possession of that property by the vendor 
would not relate back and vitiate the sale made by him. To hold 
that the change of possession must continue mdefinitely, would pro- 
duce results so unjust and absurd that it can hardly be believed the 
framers of the statute had any such purpose in view. In the case 
of Stevens v. Irwin, (15 Cal. 503) the Supreme Court of Califor- 
nia, in discussing this question, say : 

" But it never was the design of the statute to give such exten- 
sion of meaning to this phrase, ^ continued change of possession,' as 
to require, upon penalty of forfeiture of the goods, that the vendor 
should never have any control over them, or use of them. This con- 
struction, if made without exception, would lead to very unjust and 
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very absurd results. A vendor could never become trustee of the 
goods without their being forfeited, or liable for his debts. * ♦ * 
The continued change of possession, then, does not mean a continu- 
ance for all time of his possession, or a perpetual exclusion of all 
use or control of the property by the original vendor. A reasona- 
ble construction must be given to this language, in analogy to the 
doctrine of the Courts holding the general principles transcribed into 
the statute. ♦ * * This possession must be continuous — not 
taken to be surrendered back again — ^not formal, but substantial. 
But it need not necessarily continue indefinitely, when it is bona fide 
and openly taken, and is kept for such a length of time as to give 
general advertisement of the status of the property and the claim 
to it by the vendee." 

It seems to us that the reasonable construction to be placed upon 
the statute is, that the change of possession must be actual, bona 
fide^ and must continue for such a length of time as will, under the 
circumstances of each case, be likely to operate as a general advei> 
tisement of the sale or change of title of the property. In this.case 
there can be littie doubt but that under these general rules the 
delivery from House to Carpenter was sufficient to meet the require- 
ments of the statute. The mules were always kept at the public 
stable at the expense of the plaintiff; upon the sale to him, on the 
first of April, he took possession and assumed complete control of 
them ; placed them in a team with six other animals of his own ; in 
a few days thereafter removed them to his own stable ; does not 
seem to have employed House to drive them for two or three months 
afterward ; and when he did drive them, it was in connection with 
other animals belonging to the plaintiff, and under circumstances 
which would clearly show to the public the change of property from 
House to Carpenter ; and it is shown by several witnesses that they 
were generally supposed to be the property of the plaintiff. Hence, 
we conclude that the delivery was in all respects sufficient to trans- 
fer the title to the plaintiff as against the creditors of House. 

As the general views expressed in this opinion cover the ques- 
tions made upon the instructions, we deem it unnecessary to ^ve 
them any special consideration. 

The judgment of the Court below is affirmed, and it is so ordered. 
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CARSON RIVER LUMBERING CO., Respondent,- v. A. BAS- 
SETT ET AL., Appellants. 

The general rule of law is, that that which is in its inception a tort cannot be 
waived so as to support an action of assumpsit. 

To enable a party to recover in assumpsit on implied promise, the plaintiff roust 
establish such facts that a promise on the part of the defendant might reason- 
ably be presumed from the transaction. No such promise can be presumed 
when the defendant commits a trespass under a claim of right. 

There are some cases in which the plaintiff may waive the trespass, and sue in 
assumpsit. One, when the trespasser sells the personal property of plaintiff 
and receives the money. Another, when the trespasser dies, and suit is 
brought against his personal representative. 

Although all forms of pleading are abolished, yet a party must prove the case he 
makes in his pleadings, or fail. A party who alleges a contract, and seeks to 
recover under that contract, cannot recover on proof of a trespass. 

The fact that there was evidence tending to sustain the complaint of plaintiff, 
will not sustain the judgment under the instructions in this case, which assumed 
that plaintiff might recover on proving that which would amount to a tres- 
pass, whilst the action was exclusively on contract. 

The Act of the Territorial Legislature granting exclusive privileges to plaint- 
iff's assignors was a valid constitutional Act. The grantees under that Act 
complied with the conditions precedent. 

Appeal from a judgment of the District Court of the First Judi- 
cial District, Storey County, Hon. Richard Rising presiding. 

The facts are stated in the Opiniou. 

J. Cradlebaugh and B. O. Whitman^ for Appellants. 

Cradlebaugh urged the point, that the Territorial Legislature had 
no authority to grant the excluave use of the Carson River to the 
assignors of the plaintiff. 

Whitman argued that a corporation can only exercise such pow- 
ers as are expressly conferred. Here there was no power to collect 
tolls. The powers of corporations are to be construed strictly. 

A franchise is not the subject of sale. 

The facts as proved in this case will not support assumpsit. 
(Mayor of Northampton v. Ward^ 1 Wils. 109 ; Saunders' Pleading, 
vol. 1, p. Ill ; Birch v. Wright, 1 Term. R. 878-387.) 

The same rule in this respect holds good under the code as at 
17 
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common law. (^Miller v. Van Tassel^ 24 Cal. 463 ; Lubert v. 
Chauviteau, 3 Cal. 462.) 

As to implied promise, see Cripps v. Blanks 9 Bowling k Ry- 
land, 480. 

Rhodes ^ Kirkpatrickj for Respondents. 

There were two counts : one, an express contract ; the other, an 
implied assumpsit. If the proof supports either, the verdict must 
stand. 

The owner of a franchise may waive the tort, and sue in assump- 
sit in a case of this kind. (Mayor ofNeivport v. Saunders^ 3 
Bam. and Adol. 411.) This case overrules the case of Mayor of 
Northampton v. Ward, 

Opinion by Lewis, C. J., BBATir, J., concurring. 

On the twenty-eighth day of November, a.d. 1861, the Legisla- 
ture of the Territory of Nevada passed an Act entitled " An Act 
for the improvement of the east branch of Carson River," by which 
C. H. Hobbs, J. C. Russell, David Smith, and J. L. Rennall were 
authorized and empowered so to improve the east branch of the 
Carson River from where it crosses the boundary line between Cal- 
ifornia and Nevada Territory to the junction of the same with its 
west branch, and thence the main channel to the town of Empire 
City in Ormsby County, by removing logs, rocks, opening sloughs, 
and cleaning out other natural obstructions from it so as to make 
it suitable for the purpose of rafting down logs and timber to the 
town of Empire City. The second section of the act declares that 
« the said C. H. Hobbs, J. C. Russell, David Smith, and J. L. 
Rennell, or their assigns, on compliance with the provisions of the 
first section of this act, shall have the exclusive right to the use of 
said river, within the points named in said first section, for the pur- 
pose of floating down logs and timber of all kinds for the period of 
five years, commencing on the first day of March, a.d. 1862 ; at 
the expiration of which time said river, together with all improve- 
ments made for the navigation thereof, shall be free for and open to 
the people of Nevada Territory." The sixth section makes it the 
duty of the franchisees to construct such chutes and aprons over 
all dams which were erected at the time of the passage of the act 
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as would entirely secure them from injury, and also to construct 
proper booms at or near Empire City across the river, to prevent 
any logs or timber from floating down the stream below that point. 
A. W. Pray, James Wheeler, and John H. Atchison were by the 
seventh section appointed a Board of Commissioners to examine the 
chutes, booms, and aprons constructed by the franchisees, and when 
the Board, or any two of them, should certify " the river to be safe 
to float and raft logs and timber, without damage to the dams below 
thereon," it should be lawful for the partiesnamed to use the stream 
as in the act provided ; provided^ it should not be lawful for said 
parties to exercise any of the rights or franchise granted by the 
act until they obtained the certificate from the Board of Commis- 
sioners. 

In the month of May, 1863, two of the Commissioners, A. W. 
Pray and John H. Atchison, made the following report, in accord- 
ance with the requirements of the Le^slature : " We, the under- 
signed, appointed a Board of Commissioners by Section seven of 
an act entitled *An Act for the improvement of the east branch 
of Carson River,' approved November 28th, 1861, respectfully re- 
port that we have examined the chutes, booms, and aprons in said 
river, in pursuance of the duties prescribed and imposed upon us 
by said act, and we do hereby certify and declare said chutes, 
booms, and aprons in said river to be safe to float and raft logs and 
timbers without damage to the dams below thereon, unless the said 
river should rise to an extraordinary height and overflow its banks." 

On the twenty-fourth of February, a.d. 1863, the franchisees 
formed a corporation, and adopted the name " Carson River Lum- 
bering Company." 

After the plamtiff had improved the river by the construction of 
chutes, aprons, and booms, and the removal of obstructions from the 
channel, the defendants who had organized an association styled the 
" Carson River Wood Company," placed in and floated down the 
stream, at different times, about eight thousand nine hundred cords 
of wood, and used the plaintiff's improvements, as it is claimed, in 
so doing. Upon these facts, the plaintiff brings an action of as- 
sumpsit to recover the sum of eight thousand nine hundred dollars, 
which, he alleges, is a reasonable compensation for the use of the 
river and the improvements placed thereon by it, and that the 
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defendants promised and undertook to pay that sum to it. The 
defendants, in their answer, deny all the material allegations of 
the complaint. Upon the trial, it was proven that the defendants 
did use the river su9 alleged by the plaintiflF; but whether the de- 
fendants ever promised to pay for the privilege of doing so, or not, 
is a question not by any means settled by the testimony. 

The weight of evidence is decidedly against the plaintiff upon 
that point. 

That is, however, a question not necessary to be determined on 
this appeal, as the judgment must be reversed upon an error com- 
mitted by the Court in refusing to give certain instructions asked by 
the defendants, and in giving others at the request of pluntiff. 
Counsel for plaintiff and the Court below seem to have acted upon 
the assumption that it was unnecessary for plaintiff to establish a 
promise or undertaking by the defendant, but that the law would 
raise an implied promise from the use of the river and improve- 
ments by the defendants. The jury were therefore instructed tiiat 
" if they believed that no special agreement existed between the 
plaintiff and defendant to pay the plaintiff for the use of the fran- 
chise and improvements, but believed that the defendants made use 
of the same in the years 1864 or 1865, or both, then they should 
find for the plaintiff in such sum for each year as, in their estima- 
tion from the evidence before them, would be a fair compensation 
for the use thereof;'' and the Court refused to give the following 
instructions asked by the defendants : ^^ No right to charge for the 
use of the river or improvements is expressly granted by the Acts 
of the Legislature put in evidence by the plaintiff; no such right 
can be implied, and no implied contract can be raised from such 
use; therefore, in this form of action, the plaintiff cannot re- 
cover." 

We are clearly of opinion that the Judge below erred in charging 
the jury as stated above, and in refusmg to give the foregoing in- 
struction at the request of the defendants. It is quite evident 
that if the defendants used the river and plaintiff's improvements 
without its permission or assent, it committed a trespass ; and if 
the plaintiff cannot waive such trespass, and sustain an action of 
assumpsit for the use of the river and improvements, it cannot re- 
cover in this form of action. It is assumed, in the instruction given 
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by the Court to the jury on behalf of plaintiflF, that the law would 
raise an imphed promise from the use of the river and the plaintiff's 
improvements. 

The old rule was, that what was a tort in its inception could not by 
any subsequent transaction be made the foundation of an implied as- 
sumpsit. And though this rule has in some peculiar classes of 
cases been relaxed, it is still the general rule. In most actions of 
trespass nothing could be more repugnant to the real facts than an 
implication of a promise on the part of the tortfeasor ; and it would 
often be in direct conflict with his express declarations. None will 
claim that the law would raise an implied promise to pay rent by 
one who takes possession of and holds lands or tenements by force 
and under a claim of right in himself, nor that the law will raise an 
impHed promise to pay a certain sum of money as damages for an 
assault and battery. To justify a recovery upon an implied as- 
sumpsit, it is necessary for the plaintiff to establish facts from 
which a promise upon the part of the defendant to pay a certain 
sum of money can reasonably be presumed. But no such promise 
can possibly be presumed where the act constituting the cause of 
action is done in defiance of plaintiff's rights, or under a claim of 
adverse right. 

This question has, however, been fully settled by the Courts, and 
is no longer res Integra. It has been frequently held that an 
action of assumpsit founded upon a tort, can only be maintained in 
cases where personal property is unlawfully taken and sold by the 
tortfeasor. In such case the owner of the property may waive the 
tort, affirm the sale, and have an action for money had and received 
for the proceeds. There is also another class of cases where as- 
sumpsit will lie to recover damages growing out of a tort, and 
that is where the action is brought agmnst the executor or adminis- 
trator of the wrongdoer. The Courts have allowed assumpsit in 
this latter class of cases simply because trespass will not lie, the 
tort being extinguished with the death of the wrongdoer. If as- 
sumpsit were not maintainable, there would be a failure of justice. 
These two classes of cases are, however, the only exceptions which 
we have been able to find to the general rule. In the case of 
JoneB V. Hoar^ 6 Pickering, 285, the Court say : " The plaintiff 
declares in assumpsit, and one count is for goods sold and delivered. 
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By the agreement it appears that the only ground for supporiing 
this count is that the defendant cut and took away certain trees 
from land claimed by the plaintiff, and for the purpose of the 
argument, actually owned by him. The proper action would un- 
doubtedly be trespass for the injury to the land, or trover for the 
trees. But the plaintiff contends that he has a right to waive the 
tort, and charge the defendant with the trees as sold to him. 
Upon examination of the authorities cited, which are well summed 
up and commented upon by Strong, J., in the opinion of the Court 
of Common Pleas, we are satisfied that the plaintiff cannot maint^ 
this position. There is no contract, express or implied, between 
the parties, and therefore an action ex contractu will not lie. The 
whole extent of the doctrine, as gathered from the books, seems to 
be that one whose goods have been taken from him or detained un- 
lawfully, whereby he has a right to an action of trespass or trover, 
may, if the wrongdoer sell the goods and receive the money ^ waive 
the tort, affirm the sale, and have an action for money had and re- 
ceived for the proceeds. No case can be shown where assumpsit, 
as for goods sold, lay in such case, except it be against the executor 
of the wrongdoer, the tort being extinguished by the death ; and 
no other remedy but assumpsit against the executor remaining.'' 
So in the case of Bennett v. Francis^ (2 Basanquet & Puller, 550) 
Lord Alvanly, C. J., afler saying that he did not intend to ^ve a 
positive opinion upon the question, used the following emphatic 
language : 

^^ But thus far, I will say, that it does appear to me monstrous 
to carry the causes to any such extent as that which has been con- 
tended for, and that they do not warrant the conclusion which has 
been drawn from them. * * * I. do not find that the Judges 
in any of the cases have gone so far as to hold that a tort may be 
converted into a contract. * * * All that is to be collected 
from the cases is this, that if the goods be converted into money, the 
Court will allow the plaintiff to waive the tort, and bring an action 
in which he cai^ recover nothing more than the sum actually re- 
ceived." 

These authorities are directly opposed to the instructions ^vea 
to the jury at the request of the plaintiff, for if the tort cannot be 
waived and assumpsit maintained, there is no implied promise 
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arising out of the wrong. We can see very readily how tolls might 
be recovered from a trespasser in an action of assumpsit. The law 
gives the right to collect them, and if the plaintiff shows that right, 
and that defendant had become liable to pay such toll by doing the 
act for which toll is authorized to be collected, the law would at 
once raise an implied contract or promise to pay the customary toll, 
and the defendant would not be allowed to plead his own trespass 
to avoid the recovery. Upon the same principle, perhaps, stallage 
might be recovered. In these cases the trespass would not appear 
at all. But in a case like this, to show that defendants made use 
of the river and plaintiff's improvements without the permission of 
the plaintiff, is showing a trespass out of which no implied promise 
could well arise. But, say counsel for plaintiff, all forms of action 
are abolished by our statute, and as there is in this case a clear 
right, the Court should not refuse a remedy. To this it is simply 
necessary to say, that it does not necessarily follow that because the 
plaintiff has a right, the Courts should always give a remedy, 
whether he uses the proper means of obtaining it or not. To entitle 
him to recover it is necessary, not only that there be a good cause 
of action, but the plaintiff must seek his remedy before the proper 
tribunal and under proper pleadings. It will hardly be claimed 
that because the forms of action have been abolished, a pariy must 
have his relief whenever he asks it, whether his pleadings be in ac- 
cordance with the facts out of which the action arises or not. 
Counsel would hardly expect to recover on a promissory note in an 
action in which the complainant charges a trespass upon land or 
de bonis asportatis^ nor to recover damages against a defendant for 
trespass in an action in which he is sued for rent upon a lease. If 
in such a case there is a failure to show a lease, there could be no 
recovery in that action, because there would be a failure to establish 
the fact upon which the action is founded. As in this case the 
plaintiff declares upon a contract, if he fails to establish it there 
must be an end of the action. If under such a complaint he can 
recover damages in trespass for infringing the plaintiff's franchise, 
there can be no good reason why he should not also be permitted to 
recover upon a promissory note under the same pleading. 

We do not think such indulgence can possibly be extended to 
litigants under any system of practice. 
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The fact that there was evidence introduced tending to sustain 
all the counts in the complaint, and the jury having found a general 
verdict, do not, it seems to us, help the plaintiflTs case upon this 
appeal. The Court in effect charged the jury that the use of the 
river and improvements would raise an impUed promise to pay what 
such use was reasonably worth. This was not correct, and the 
presumption is that it misled the jury, and is therefore sufficient to 
reverse the judgment. 

Though we consider it entirely unnecessary to discuss at length 
the question of the validity of the Act of the Legislature granting 
the franchise to the plaintiff, and the question of whether the con- 
dition upon which it was granted was complied with, yet it may be 
well to say in brief, that we are clearly of opinion that the legisla- 
tive Act is valid, and that the condition was fully performed. 

The judgment below must be reversed, and it is so ordered. 



RESPONSB TO PETITION FOR RE-HEABIXG. 

Opinion by Lewis, C. J., Bbatty, J., concurring. 

Every point made m the petition for re-hearing in this case was 
thoroughly considered in our first opinion, and no authorities are 
cited which in any way conflict with the conclusions of the Court in 
that opinion ; and as we are fully satisfied that the law is correctly 
enunciated therein, we do not feel disposed to grant a re-hearing of 
the argument. The general rule of law unquestionably is, that what 
is once a tort cannot by any subsequent transaction be made the 
foundation of an implied assumpsit. There are exceptions to this 
rule, some of which we referred to in the original opinion, but this 
case does not come within any of the exceptions. 

There is no doubt but the plaintiff has a right to a retrial of the 
issue upon the pleadings as they stand. The judgment was re- 
versed upon an erroneous instruction given by the Court below, and 
we can see no reason why plaintiff should not go to trial on its 
present complaint, if counsel are satisfied that a contract or promise 
on the part of the defendants can be proven. The former judg- 
ment of this Court must stand, and a new trial is awarded. 
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JOHN A. PAXTON et al., Appellants, v. ' THE BACON |Xm| 
MILL & MINING CO., Respondents. I ' 

When an association of individuals formed to carry on a certain business, contracts 
debts, and afterwards the association is converted into a corporation, the same 
individuals who formed the joint stock association becoming corporators to 
continue the same business, the corporation may be liable for' the debts of the 
i&sociation. 

But when a corporation is formed, the capital or incorporate property of which is 
composed partly of the property of a pre-existing association and partly of 
property contributed by corporators who had no connection with the previous 
association, the corporation is not bound for the debts of the late association. 

The stock of the former associates would be liable for the debts of that association. 
But the creditors of that association would have no claim on the corporate • 
property, or the stock of those corporators who were not connected with the 
original association. 

. When there is an agreement between all the parties about to incorporate, that the 
corporation shall assume all the debts of the prior association ; or when, after 
incorporation, the corporate body assumes all the debts of the old association, 
undoubtedly this would enable the creditors to maintain assumpsit against the 
corporation. 

Appeal from the District Court of the First Judicial District, 
Storey County, Hon. Richard Rising presiding. 

The facts are stated in the Opinion. 

Williams ^ Bixler, for Appellants. 

When the mining association of Fairfax, Doake &; Co. became 
incorporated for the purpose of more effectually carrying out and 
executing the original purpose of the association, and the corpora- 
tion accepted a transfer of all the property of the association, it be- 
came liable, primarily, for all its debts. (Angell & Ames on Corpo- 
rations, Sees. 169 and 592, and the following authorities cited in note 
5 to Sec. 169 : Raslett v. Witherspoon, 2 Strob. Eq. R. 209 ; Wes- 
ley Church V. Moore, 10 Barr. 273 ; Attorney Gen. v. Corpora- 
tion of Leicester^ 9 Bear. 546.) 

Here was an account stated. The account having been furnished 
to defendant and retained by it, neither returned nor objected to, it 
became an account stated and binding on defendant. (13 Cal. 427; 
2 Green, on Ev., Sees. 126 and 127 ; Saund. PI. &;Ev. 43 ; Cris- 
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man ^ another v. Count ^ Hawley^ 2 Manning & Granger, 807, 
40 Eng. C. Law, 615.) 

L, Aldrich ^ C. J. ERllyer^ for Respondents. 

Fairfax, Doake & others were tenants in common, but not part- 
ners, as shown bj the testimony. As tenants in common, one could 
not bmd his co-tenants. ( Wiseman v. McNulty et al. , 25 Cal. 230 ; 
Holland Y. Crafty admr, etc., 3 Gray, 162; Leffingwell et aL v. 
ElioU, 8 Pick. 455.) 

It does not appear that the corporation is the successor to Fair- 
fax, Doake & Co. It does not appear, that the corporation has all 
the property formerly held by Fairfax, Doake & Co. There is no 
evidence that they have not other property to pay their debts. All 
the tenants in common (or partners, if they can be so held) of 
Fairfax and Doake did not convey their interest to the corporation. 
Some part of the mine was conveyed to the corporation by parties 
who were not owners when this debt was contracted, and were not 
liable for it. 

The transaction between the corporation and the owners of the 
mine was simply a sale and purchase. The corporation had a right 
to purchase free from all liens except those of record. 

If there is any liability, it is in equity. That remedy has not 
been pursued. It could not be liable beyond the property rcceiTed 
from Fairfax, Doake & Co. 

There was no assumption of the debt by the corporation, for all 
negotiation on this score was with former members of the Fairfax- 
Doake concern, and they were negotiating in their individual ca- 
pacity, and not as officers of the corporation. 

There was no account stated with the corporation. There never 
were any mutual dealings between the plaintiff and corporation to 
be stated. 

Opinion by Lewis, C. J., Bbatty, J., concurring. 

Fairfax, Doake & Co., whilst proprietors of the Bacon mining 
ground, contracted the indebtedness upon which this action is 
founded, by over-drafts on the bank of the plaintiffs ; the money 
thus obtained being used in the development and working of the 
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mine. After this debt was contracted, Fairfax, Doake, and their 
copartners associated themselves with the proprietors of a certain 
quartz mill, and incorporated the property of both associations 
under the name of the Bacon Mill and Mining Company. By this 
arrangement the proprietors of the mill received an interest in the 
corporation equal to one-fourth of its capital stock, and the owners 
of the mine received the remaining three-fourths. Some time after 
the incorporation was perfected the plaintiflfe presented their account 
against Fairfax, Doake & Co., to the Secretary and some of the 
Trustees of the corporation for settlement ; but though there was 
some talk or negotiating between two or three of the Trustees and 
the plaintifis with respect to the demand, there seems to have been 
no assumption of it by the defendant, nor any promise to pay it. 
Tlie only persons who in any way seemed to acknowledge the plaint- 
ifis' claim were the members of the firm of Fairfax, Doake & Co., 
and the testimony of those persons clearly shows that they never 
intended to acknowledge it as a liability of the defendant, but only 
that they would endeavor to get the corporation to assume it and 
to make some arrangements for its payment. Mr. Fairfax, one of 
the firm of Fairfax, Doake & Co., with whom the plaintifis had 
interviews about the payment of their demand after the incorpora- 
tion, in speaking of the conversation between himself and the 
plaintifis upon that subject, says : " I did not represent the defend- 
ant at any of these interviews or conversations, nor was I author- 
ized to do so." And again he says : " All I have to say here is, 
that as owner in the ground I was always ready to make any fair 
adjustment of any claim of indebtedness contracted by Mr. Doake, 
but that as trustee of this company I have never undertaken or 
attempted to adjust this claim." 

Mr. Pringle, who was also a member of the copartnership of 
Fairfax, Doake & Co., says with respect to the conversations which 
he had with the plaintifis : ^' I did not act or propose to act as a 
trustee, because there was no meeting of the Board of Trustees." 

The Board of Tnistees never seem to have in any way acted 
upon the matter, nor is it shown that there was any agreement 
between the proprietors of the mine and mill, at the time of 
incorporation, that the corporation should assume the liabilities or 
be responsible for the debts of Fairfax, Doake & Co. It is, how- 
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ever, cliumed bj counsel for appellant that such understanding ar 
agreement was entirely unnecessary ; that the liability of the defend* 
ant for those debts arises from the fact that it is the successor of 
the association which contracted the debt, and has received a trans- 
fer of all its property for the purpose of carrying out the object of 
the association of Fairfax, Doake &; Co., and some authorities are 
cited to sustain this position, none of which, however, in our opin- 
ion, in the remotest manner support it. 

Had the mill-owners all been members of the firm of Fairfax, 
Doake &; Co. at the time the debt sued on was contracted, and had 
they formed a corporation for the purpose of carrjring out the objects 
of the partnership or association, without taking in strangers, in such 
case the corporation would perhaps, be primarily liable in equity for 
the debts of the association which it succeeded. Under such cir- 
cumstances tiie property of no one but those who contracted the 
debt and were originally liable would be taken or subjected to the 
payment of it. The same persons continue the same business, with 
the same property, with no substantial change except in name. In 
such a case there is no reason why in equity the corporation should 
not be primarily liable for the debts, as it has succeeded to the prop- 
erty of the association. But if the rule contended for by counsel 
for appellant be the law, the property of a stranger to the contract 
of indebtedness, who may have had no knowledge of its existence, 
or even the means of ascertaining it, would be subjected to the pay- 
ment of the liabilities of individuals with whom he may have associ- 
ated himself in a common enterprise or business. The injustice of 
such a rule is so apparent that no subtiety of reason oan well dis- 
guise it. The general rule of law is that none are liable upon con- 
tract except those who are parties to it, but here it is sought to 
charge an entire stranger to the contract with the responsibility of 
discharging it. The plsuntiffs had no lien upon the mine, the forma- 
tion of the corporation deprived them of no remedy or security ; the 
interest which the mill-owners received in the corporation was doubt- 
less only equal to the value of the property which they put into it ; 
the plaintifis' right of action against Fairfax, Doake & Co. continued 
as if no incorporation had taken place, and their interest in the 
Bacon Mill k Mining Company was as much subject to be taken to 
satisfy the demand of plaintiffi as the mining ground was before the 
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incorporation ; hence, we see no equity to favor the rule contended 
for by appellants' counsel. The case of an incoming partner is 
analogous to this, and it is universally held that he is not chargea- 
ble with the liabilities of the firm contracted before he became a 
member. If, instead of incorporating, the proprietors of the mill 
and Bacon mining ground had formed a partnership, the authorities 
are uniform that, without a promise by the new firm, the mill propri- 
etors would not be holden for the debts of the old firm. (Story on 
Partnership, pp. 152 and 153.) 

Why, then, should they be any more liable when, instead of a 
partnership, they form a corporation ? There would seem to be no 
better reason for subjecting the interest of corporations to the pay- 
ment of the debts of their associates contracted before the formation 
of the corporation than for holding A liable for the payment of the 
debts of B, where there is no ground for doing so except the pur- 
chase by A of the property of B. 

If it be the law that a corporation is liable for the debts of some 
of its members contracted in the furtherance of the common object 
before they associate themselves with others in the corporation, why 
is it not also liable for the individual liabilities of each of its mem- 
bers contracted in the same pursuit ? We apprehend it would be 
rather difficult to establish any substantial reason why the rule in 
the one case should not prevail in the other. The rule laid down in 
Angell k Ames on Corporations, p. 169, that " if an association be- 
comes incorporated, and the*corporation accepts a transfer of all the 
property of the association for the purpose of carrying out the ob- 
ject of the association, the corporation will become primarily liable 
in equity for the debts of the association," certainly does not apply 
to cases where strangers to the association unite with it in the in- 
corporation. The members of the original association, of course, 
continue Uable, as if no incorporation had taken place, and their in- 
terest in the corporation may be sold on execution ; but that the in- 
terest of a stranger to such indebtedness can be taken to satisfy it, 
is a doctrine which we can never sanction as law. Unquestionably 
if, when the mill proprietors and mining company were incorporated, 
there were any understanding or agreement between the respective 
parties that the corporation should be liable for the debts of the co- 
partnership or association, this action could be maintamed, because 



Digitized by VjOOQ IC 



262 SUPREME COURT OF NEVADA, 1866. 

Read v. Edwards et al. 

that would be a suffioient assumption of the debt to make it its own. 
Or, if after the incorporation was complete, the corporation assumed 
or promised upon sufficient consideration, to pay the creditors of any 
of its members, in such case also the action could be maintained. 
But when such promise is relied on it must be clearly proven, for 
the presumption is against it. We conclude, therefore, that before 
the defendant can be held liable for the debts of Fairfax, Doake & 
Co., it will be absolutely necessary for the plaintiffs to show that such 
was the understanding between the parties at the time of incorpora- 
tion, or to show such a promise as will be sufficient to bind it upon 
contract. Here no such promise is shown. The conversations and 
promises of Pringle and Fairfax were not sufficient to charge the cor- 
poration with their liabilities. 

The judgment of the Court below must therefore be affirmec^. 



SAMUEL READ, Appellant, v. DANIEL EDWARDS bt 

AL., Respondents. 

A and B negotiate a loan in the State of California. A receives the money, 
and executes, on his part, a joint note, and also a mortgage on property situate 
in this State, as security for the money. This note and mortgage are then 
sent to Humboldt County, Nevada, where they are also executed by B, and 
the mortgage placed on record. Held^ that the note and mortgage were con- 
summated in this State, and are not barred^by the Six Months' Statute of Lim- 
itations, which applies to notes, etc., executed out of this State. Even if the 
note was barred, the mortgagee might foreclose the mortgage, and subject the 
mortgaged property. 

Appeal from the District Court of the Sixth Judicial District, 
Humboldt County, Hon. E. F. Dunn presiding. 

The facts are stated in the Opinion. 

McRae ^ Rhodes^ for Appellant. 

The mortgage being executed by one party in California, and at 
a subsequent time by the other party in this State, did not become 
an executed instrument until the latter party executed it. 

Even if the mortgage must be treated as executed by Evans in 



Digitized by VjOOQ IC 



SUPREME COURT OF NEVADA, 1866. 263 

Read v. Edwards et al. 

California, still Edwards executed it in Nevada, and his interest in 
the property was certainly bound. 

The Statute of Limitations does not apply to mortgages which 
are not obligations or contracts for the payment of money. (See 
Senry v. Confidence Company^ 1 Nevada, p. 619.) 

R. M. Clarke, for Respondents. 

There being no appeal from the order denying a new trial, and 
no statement on appeal, this Court can only look into the judgment 
roll ; that being regular, the judgment must be affirmed. 

McRae ^ Hhodea, in reply. 

The pleadings contained in the judgment roll show that the judg- 
ment should be reversed. There should, even on the facts as ad- 
mitted in the answer, have been a foreclosure and sale of the mort- 
gaged property, under the rule laid down by this Court in the case 
of Henry v. Confidence Company. 

But the Statute requires the written opinion of the Court to 
come up with the judgment roll on appeal. The finding of facts is, 
in effect, a written opinion which this Court will look into, to see if 
the Court below has erred. 

The Supreme Court of California, in the case of Redman v. 
TontZy 6 Cal. 148, decided to look into a bill of exceptions, although 
there was no statement, and, technically, it is no part of the judg- 
ment roll. 

That Court has also held frequently that when a cause is tried 
by the Court without a jury, the record must disclose a finding of 
facts, or the judgment will not be sustained. (See 2d Cal. 474 
and 305; also, 3d Cal. Ill and 467.) 

Opinion by Lewis, C. J., Beattv, J., concurring. 

This action was brought to foreclose a mortgage executed by the 
defendants to secure the payment of a promissory note, bearing date 
at Marysville, in the State of California, March 16, a.d. 1863, and 
made payable one year from the date thereof. The only defense 
pleaded by the defendants is the Statute of Limitations, and to 
support it the following facts are set up : that the money for which 
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the note and mortgage sued on were given was advanced to the de- 
fendant Evans, at Mar jsville ; and that, so far as he was concerned, 
the instruments were executed there and deUvered to the plaintiff, 
to be sent to the county of Humboldt, in the Territory of Nevada, 
for execution by the defendant Edwards ; that they were so sent to 
him, and were executed in accordance with the understanding be- 
tween Evans and the plaintiff. 

The allegation of these facts is made in the answer in the follow- 
ing manner : " Said defendant Evans, then and there, at said city 
of Marysville, signed said not« sued on, and executed and acknowl- 
edged said mortgage, and then and there delivered said note and 
mortgage to plaintiff; and that the signing and execution of said note 
and mortgage by defendant Edwards was afterwards done by him 
in the county of Humboldt, and was only the consummation (in 
part) of the said contract of loan which had been previously entered 
into by said defendant Evans, for himself and defendant Edwards, 
in said city of Marysville, in the State of California." 

Upon these facts it is claimed that the action is barred by that 
Act of the Territorial Le^slature, approved December 19th, a.d. 
1862, which declares that " an action upon any judgment, contract, 
obligation, or liabihty, for the payment of money or damages, ob- 
tained, executed, or made out of this Territory, can only be com- 
menced within six months from the time the cause of action shall 
accrue." If the note sued on in this case be a contract, or obliga- 
tion obtained or executed out of the State or Territory of Nevada, 
there can be no doubt that, so far as the note is concerned, the de- 
fendants' plea is good. But, in our opinion, it does not come within 
the Statute referred to. The action is not assumpsit for money 
loaned in the State of California, but a suit in equity upon instru- 
ments, the execution of which was completed in the Territory of 
Nevada. The execution of the note and mortgage was not perfected 
until signed by all the parties to them. Until the execution is per- 
fected, the instrument is inchoate and imperfect. The plea of the 
Statute of Limitations is never looked upon with favor by the Courts, 
hence a party relying upon it must clearly make out his defense. 
In this case, the defendants allege in their answer that the signing 
by Edwards at Humboldt was the consummation of the transaction, 
left inchoate by Evans ; and, in our opinion, it is necessary for the 
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party seeking to avail himself of this Statute, to show that the final act 
by which the execution of the instrument becomes complete, is done out 
of the State, a partial execution without, when the final and finishing 
act is done within the State, will not be sufficient. True, so far as 
Evans was concerned, the execution was complete in the State of 
California, but in no sense of the word can it be said that the inairu- 
ments were executed before all the parties had signed them. But 
even if the Statute was a complete defense to the note, the Court 
below, under the ruling of this Court in the case of Henry v. The 
Confidence Co.y 1 Nevada, 619, should have permitted a foreclo- 
sure of the mortgage. 

We agree with counsel for respondent that when an appeal is 
taken merely from the judgment, the Appellate Court cannot review 
errors which do not appear on the judgment roll, and in this case 
we have not done so. The defense disclosed by the answer being 
insufficient, even if established by proof, we have not deemed it nec- 
essary to look beyond the judgment roll. The Court below erred 
in dismissing the bill, and its judgment must be reversed. 




STATE OF NEVADA, Respondent, v. JESSE BONDS, 

Appellant. 

This Court cannot reverse a judgment for want of sufficient evidence to sustain the 
verdict, unless the record shows that aU the material evidence is before us. 

When a party draws a pistol with the avowed intention of killing another, third 
parties interfere to prevent the threat being carried out ; the pistol goes off, 
and the party threatened is killed ; the natural presumption would be that 
the defendant had succeeded in carrying out his intention, notwithstanding 
the interference. If the defendant claims that the pistol went off accidentally 
in the scuffle with the bystanders who interfered to prevent the shooting, it 
lies on him to present some proof of that fact. 

Evidence of threats made by defendant may be proved not only to establish the 
killing, but when the killing is admitted, for the purpose of establishing motive 
or deliberation. 

When a tlireat is made against a party, unless he will do something which he 
fails to do, and the threat is afterwards executed, it would seem to be as con- 
clusive as if it had not been connected with a condition. 

If the threat was made only conditionally, and the party threatened afterwards 
complied with the condition, this would, to a great extent, rebut the presump- 
tion arising from the threat. 

18 

Digitized by VjOOQ IC 



266 SXJPREME COURT OF NEVADA, 1866. 

The State t;. Bonds. 

Appeal from the District Court of the Seventh Judicial Dis- 
trict, Lander County, Hon. W. H. Bbatty presiding. 

The sixth instruction asked by the defendant was in these words: 
" A threat coupled with a condition is never regarded in law as of 
" binding force, unless the condition be of such a character as that 
" the party threatened cannot comply with the condition: e. ^., if a 
" party be threatened by another that unless he leave a certain 
" place or house, or unless he stop coming to the party threaten- 
" ing's house, he will shoot him ; here the party threatened may 
" leave the place, or stop calling at the house of the party threat- 
" ening, and no harm will result. A party making such threats 
" could not be bound over to keep the peace. So in the present 
" case. If the threat or threats were made conditionally, they are 
" not of such binding force as if they had been made uncondition- 
^' ally." 

The other facts appear in the Opinion. 

Harry I. Thornton^ for Appellant. 

The verdict is contrary to the evidence. The kiHing was, at 
most, only involuntary manslaughter. 

The Court below erred in refusing to give instruction Six, asked 
by the defendant. 

Geo. A. Nourae^ Attorney General^ for Respondent. 

The threat made by defendant was evidence of express malice. 
But if there had been no threat, the total absence of provocation 
shows implied malice. 

The instruction No. Six, asked by defendant, was properly re- 
fused, because it does not contain the law. 

Opinion by Lewis, C. J., Beatty, J., concurring. 

The judgment in this case must be aifirmed. As it is not shown 
that the statement contains aU the evidence produced at the trial, 
we cannot say that the verdict was not justified by the proof. Un- 
less all the material evidence introduced at the trial be brought 
before us, we cannot, of course, pass upon its sufficiency. To justify 
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an Appellate Court in setting aside a verdict upon the ground of 
insuflSciency of the evidence, the record which is presented to it 
must purport to embody all the material evidence adduced at the 
trial. 

But it is unnecessary to rely upon that point, for we consider the 
evidence presented to us fully sufficient to support the verdict of 
the jury. The principal facts, about which there is no dispute, 
make a strong case against the defendant. He is shown to have 
entered the saloon where the deceased was killed, demanded some 
money which he claimed the deceased had belonging to him, and 
threatened to shoot him if he did not comply with his request, and, 
at the same time, drawing a pistol, as if to execute his threat. Two 
persons who were present interfered to prevent violence, and, in the 
struggle between them and the defendant, the pistol was discharged 
whilst in the hands of the defendant, and the shot took effect in the 
breast of deceased, inflicting the mortal wound from which he soon 
afterwards died. These facts were sufficient to justify the convic- 
tion. If the pistol was accidentally discharged, that was a matter 
of defense which devolved upon defendants to establish. From the 
testimony, as it is presented to us, we have no reason to presume 
that such was the case. The defendant threatened to shoot the 
deceased if he did not return some money which defendant claimed, 
drew his weapon to execute his threat ; the money was not returned. 
Third persons interfered, a scuffle ensued, and the deceased was 
shot. It is possible the pistol was discharged accidentally, but that 
does not seem to have been established to the satisfaction of the 
jury ; and in the absence of proof to that effect, the most nat- 
ural conclusion is, that the defendant, even in the struggle with 
Cohn, succeeded in carrying out his purpose and executing his 
threat. Through the entire struggle he was probably exerting him- 
self to bring his weapon to bear upon the deceased, and, when he 
succeeded in doing so, fired. This is certainly the only rational 
conclusion we can arrive at from the evidence before us, and the 
jury undoubtedly arrived at the same conclusion. The guilt of the 
defendant was proven to the satisfaction of the jury, and the record 
does not warrant this Court in holding that they should have found 
a different verdict. Hence we could not feel justified in setting 
aside the judgment and awarding a new trial. 
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The sixth instruction asked by the defendant was properly re- 
fused. Evidence of threats employed by the defendant agsunst a 
person whom he has killed, is admissible not only for the purpose of 
raising a presumption that the killing was done by him in cases 
where that fact is not clearly established by other proof, but also 
for the purpose of showing the deliberation or premeditation. In 
this case all the circumstances of the killing were detailed by eye 
witnesses; hence the proof of the threat to kill was only for the 
purpose of establishing the intent to take life — the motive afore 
thought. Now, when a threat is coupled with a condition and the 
condition is not complied with, as was the case here, and the threat 
is afterwards executed, proof of it would be as conclusive of the 
defendant's premeditated violence as if there had been no condition. 

K the condition had been compUed with and there was a doubt 
as to whether the defendant did the killing, and the threat was 
proven, with other circumstances to establish that fact, the condition 
and compliance with it might be of some weight in favor of the de- 
fendant. But in a case of this kind, the condition would seem to 
be of no consequence. 

The judgment of the Court below must be affirmed, and it is so 
ordered. 



STATE OF NEVADA, Appellant, v. H. W. SALES, 

Respondent. 

There is no such crime known to the law as an attempt to commit embracery. 
Embracery is itself but an attempt to do a wrong. There can be no indict- 
ment for an attempt to attempt. 

To attempt to commit a crime is itself a crime at Common Law ; but this can- 
not apply to the crime of embracery. 

It is also a crime at Common Law to solicit another to commit either a felony 
or misdemeanor ; and whatever is a crime at Common Law is punishable under 
our statute. It is a crime to solicit another to conmiit embracery. It is a 
crime in A to solicit B to attempt to corrupt a juror. 

Appeal from a decision of the District Court of the Seventh 
Judicial District, Hon. W. H. Beatty presiding. 

The facts are stated in the Opinion. 
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H, Mayenbaum^ for the Defendant. 

The defendant was not guiltj of embracery. He did not attempt 
to corruptly influence a jury. 

He was not guilty of any attempt to commit a crime known to 
the law. He only proposed to another to commit an oflfense against 
law. A mere proposal to commit an offense does not amount to 
an attempt. QMarch ^ OuiviU v. The People^ 7 Barb. p. 391 ; 
Bouvier's Law Die, " Attempt" ; People v. Murray^ 14 Cal. 
p. 160.) 

B. P. Rankin^ District Attorney of Lander County, for the 
State. 

Opinion by Lewis, C. J., fiill Bench concurring. 

The indictment in this action charges the defendant with " the 
crime of an a ttempt t o commit the crime of embracery." The facts 
set out in the biU to support this charge are substantially as follows : 

The defendant, whilst acting as a juror in a certain civil action 
pending in the District Court for the County of Lander, approached 
one of the attorneys in the cause and offered to secure and return 
a verdict for the defendant for the sum of one hundred dollars. 
There is no charge that he was corruptly influenced, or that he at- 
tempted in any way corruptly to influence his fellows. The sub- 
stance of the indictment is an offer to secure a verdict for the 
defendant in the action for a sum of money. To this indictment 
the defendant put in a general demurrer, which was sustained, and 
the case was re-submitted to the Grand Jury. The only question 
presented to this Court for determination is whether the facts de- 
tailed in the indictment constitute an indictable offense. Whilst we 
are inclined to the belief that the defendant might be held under a 
proper indictment, we do not think the bill presented to us in this 
record charges the defendant with any crime known to the law. 
Embracery is defined to be an attempt by either party, or a 
stranger, to corrupt or influence a jury, or to incline them to favor 
one side by gifts or promises, threats, or persuasions, or by instruct- 
ing them in the cause, or any other way, except by opening and 
enforcing the evidence by counsel at the trial, whether the jurors 
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give a verdicfc or not, and whether the verdict be true or false. 
(^G-ibbs V. Dewey ^ 5 Cowen R. 503 ; 1 Bouvier's Law Diet, Em- 
bracery ; Statutes of Nevada for 1861, Sec. 112, p. 79.) There 
is no such crime specifically recognized, either at Common Law or 
by the statutes of this State, as that of an attempt to commit em- 
bracery. As the crime itself consists of a mere attempt to do an 
act or to accomplish a result, it is difficult to comprehend how there 
can be an attempt to commit such crime. Any attempt or eflFort 
corruptly to influence a juror, whether it be successful or not, is it- 
self embracery. The crime may be committed though the object 
of the embracer be not accomplished, and his only act consists of 
an attempt to carry out a corrupt purpose. If, therefore, there be 
any act done to carry out such corrupt purpose, whether it be suc- 
cessful or not, such act would be sufficient to constitute the crime 
of embracery. Hence it would seem there can be no such specific 
crime as an attempt to commit embracery. 

In other words, there can be no indictment for an attempt to 
commit a crime which crime itself is but an attempt to do a crim- 
inal act. It is a general rule of the Common Law that an attempt 
to commit a crime is itself a crime, but in our opinion, from the 
very nature of the crime of embracery, there can be no attempt to 
commit it. However, notwithstanding the demurrer to the indict- 
ment was well taken, V^ see no reason why the defendant might 
not be indicted and punished for soliciting and inciting another to 
commit the crime of embracery, if it can be shown that he 
did so. 

The Common Law made it an indictable ofiense to soUcit another 
to commit a felony or misdemeanor. (1 Russell on Crimes, 46.) 
In Rex V. Higgins^ 2 East. R. 5, it was held that to solicit a ser- 
vant to steal his master's goods was a misdemeanor, though it was 
not shown that the servant stole the goods, nor that any other act 
was done except the soliciting and inciting. In delivering his 
opinion in that case. Lord Kenyon says : '\But it is agreed that a 
mere intent to commit evil is not indictable without an act done ; 
but is there not an act done when it is charged that the defendant 
solicited another to commit a felony ? The solicitation is an act, 
and the answer given at the bar is decisive that it would be suflB- 
cient to constitute an overt act of high treason." So Le Blanc, 
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J., in the same case, sajs: '^It is contended that the offense 
charged in the second count, of which the defendant has been con- 
victed, is no misdemeanor, because it amounts only to a care, wish, 
or desire of the mind to do an illegal act. If that were so, I agree 
that it would not be indictable. But this is a charge of an act 
done, namely, an actual sohcitation of a servant to rob his master, 
and not merely a wish or desire that he should do so. A solicita- 
tion or inciting of another, by whatever means it b attempted, is an 
act done, and that such an act done with a criminal intent is pun- 
ishable by indictment has been clearly established by the several 
cases referred to." Whatever was a crime at Common Law is 
also punishable by Section 151, p. 88, of the Statutes of the State 
of Nevada, which declares that " all offenses recognized by the 
Common Law as crimes, and not herein enumerated, shall be pun- 
ished in cases of felony by imprisonment in the Territorial Prison 
for a term of not less than one year nor more than five years, and 
in case of misdemeanors, by imprisonment in the County Jail for a 
term not exceeding six months nor less than one, or by fine not ex- 
ceeding five hundred dollars, or by both such fine and imprison- 
ment." 

Under this view of the law, if the defendant solicited the attorney 
to employ money to corruptly influence the jury, he is indictable 
for inciting or solicitmg another to commit the crime of embracery. 
But the indictment in this case does not sufficiently charge such an 
offense. The Court below, therefore, ruled correctly in sustaining 
the demurrer, and in re-submitting the case to another Grand 
Jury. 

Judgment affirmed. 



JAMES D. CHAMPION, Respondent, v. E. C. SESSIONS 
ET AL., Appellants. 

To enable this Court to reverse an order of the District Court, the error complained 
of must affirmatively appear. All presumptions are in favor of the regularity 
of the proceedings in the Court below. 

When a bill is filed restraining County Commissioners from opening a road on the 
ground that they have not assessed the damages and provided for the payment 
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thereof, it is error to grant a perpetual injunction. The Commissioners should 
only be restrained until they have complied with the preliminary requirements 
of the Statute. 

Appeal from the Fourth Judicial District, Washoe County, Hon. 
C. C. Goodwin presiding. 

Tliis was a bill filed against the County Commissioners of Washoe 
County, to restrain them from opening a public highway through 
the lands of the plainiiflF. The grounds relied upon to support the 
injunction were, that no damages had been assessed for the use of 
the land dedicated to the public, and no provision made for the pay- 
ment of any damages that might arise. The District Court refused 
to grant the injunction, and dismissed the bill. The plsdntiff ap- 
pealed, and this Court reversed that order and sent it back for fur- 
ther proceedings. The District Court then made an order granting 
a perpetual injunction. From this the Commissioners appealed. 

iJ. M. Clarke^ for Appellants, made the following points : 

1st. The Court erred in granting an injunction upon a default, 
without proof, and without notice to the defendants. (Statutes 
1861, pp. 338, 339, sec. 150 ; Statutes 1864, p. 76, sees. 7, 8.) 

2d. The Court exceeded its jurisdiction in enjoining the defend- 
ants from further proceeding with the opening of the road to the 
public. The defendants, as County Commissioners, had the un- 
doubted right to open the proposed road to the public, after makmg 
or securing compensation to the plaintiff. Under the judgment 
they are denied this right. 

Wallace ^ Flacky for Respondents. 

There is no statement on appeal. The facts do not appear as 
suggested in appellants' first point. 

The injunction is in accordance with the case made in the com- 
plaint, and is not erroneous. 

Opinion by Lewis, C. J., Beatty, J., concurring. 

It is claimed by appellants that the Court below erred in issuing 
the restraining order against the defendants without notice to them 
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of the intention to do so. But there is nothing in the record show- 
ing that such was the fact. It appears that after the filing of the 
remittitur of this Court in the Court below the restraining order was 
issued ; but whether notice had been given to the defendants or not 
does not appear. In this respect the record shows no error. As 
all presumptions are in favor of the regularity of the proceedings of 
Courts of record, error to be available on appeal must be affirma- 
tively shown. 

We cannot presume that no notice was given to the defendants 
that would be in direct conflict with the rule of law above referred 
to. If the appellants wished to take advantage of that point upon 
appeal, they should have prepared a statement showing that no no- 
tice was given. Here there is no statement, and the appeal is sim- 
ply from the judgment. The second point made by appellants is 
equally unavailable upon this record. Without saying whether it 
was necessary for the plaintiflF below to introduce proof of the facts 
set out in his bill before a decree could properly be entered in his 
favor, we may say that the record does not show whether evidence 
was introduced or not : hence this point is open to the same objection 
as the first. 

There is, however, an error in the judgment which will necessi- 
tate a modification of it. The injunction granted by the Court is 
final and perpetual, so that under no circumstances could the de- 
fendants hereafter proceed with the opening of the road in question, 
even if compensation should be tendered to the plaintiff for the land 
taken for that purpose. Such an injunction is not warranted by the 
pleacUngs or the law ; for the defendants have an undoubted right 
to open the road by virtue of the provisions of an Act entitied " An 
Act in relation to Public Highways," approved March 9, a.d. 1866. 
(Laws of 1866, p. 252.) But this decree perpetually enjoins the 
defendants from opening the road through the premises of the plaintiff, 
whilst the only relief which the plaintiff's bill entities him to is an 
injunction against the defendants until they have complied with cer- 
tain requirements of the law above referred to. The decree must 
therefore be so modified as only to enjoin the defendants from open- 
ing the road in question until the probable damage which he will 
suffer thereby shall be ascertained, and provision made for the pay- 
ment thereof, as required by section 5, of the Act of March 9th, 
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1866. When the requirements of that Act are complied with, the 
road can be opened. But as the record brought before us shows 
no error but this in the judgment, we cannot reverse but only mod- 
ify it as above stated. 

The Court below will therefore modify the decree as we have 
suggested. The appellants are entitled to their costs. 



J. B. LOBDELL, Respondent, v. D. C. SIMPSON bt al,. 

Appellants. 

At common law, riparian proprietors were entitled to have the water naturally 
flowing over or past their land, continue so to flow without interruption or 
diminution. 

But in California, owing to the peculiar situation of the lands therein, (belonging to 
the United States Government, but thrown open to the common use of miners 
and others) a different rule has properly been adopted. There the first appro- 
priator of the water is held entitled without regard to the occupancy of the 
lands over which the water naturally flowed. 

When a plaintiff claims water on the ground of prior appropriation, it is error in 
the Court to refuse an instruction to this effect : " The plaintiff is not entitled 
to any greater quantity of the water of Desert Creek than he actually appro- 
priated prior to defendant's appropriation." 

What would have been the rule if plaintiff had claimed by reason of occupancy of 
the land, and as riparian proprietor ? Query. 

Whether defendant could derive any right by conveyance from an Indian ? Query. 

The first appropriator has the right to all water appropriated by him as against 
subsequent appropriators, and has the right to erect dams, divert water, etc., 
before any subse<}ucnt appropriation, but not to make any new dams or diver- 
sions of water after a subsequent appropriation. 

A second appropriator has a right to have the water continue to flow as it flowed 
when he appropriated. 

PUintiff takes up land on a stream from which a part of the water has already been 
diverted by a ditch and dam. Subsequently defendant takes up the land on 
which the ditch and dam are situated. The plaintiff has no right to remove 
the dam. 

Appeal from the District C^urt of the Ninth Judicial District, 
Esmeralda County, Hon. S. H. Wright, Judge of the Second Ju- 
dicial District, presiding. 

The plaintiff took up a piece of land on Desert Creek, for agri- 
cultural purposes, and used the waters of the creek for purposes of 
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irrigation. Subsequently the defendants took up a piece of the 
public land higher up, and on or near the same creek, and also used 
the waters of the creek for irrigation. The plaintiff brought suit 
against the defendants, praying for damages for past diversion of 
water, and an injunction against the future diversion of the waters 
of Desert Creek from his (plaintiff's) land. The plaintiff, to sus- 
tain his action, alleges prior appropriation of the waters of Desert 
Creek to the extent of 300 inches, and the subsequent appropria- 
tion by defendants of the waters of the creek so as to diminish 
plaintiff's supply below 300 inches. 

The defendants, by way of answer, say that part of the waters of 
Desert Creek, long prior to the time plaintiff took up his land, had 
been appropriated at a point above plaintiff's claim. They deny 
that they have ever diverted any part of the waters of Desert Creek. 
On the contrary they aver that many years before either plaintiff 
or themselves had located their ranches, a dam had been erected 
across the channel of Desert Creek, which diverted a portion of its 
waters from the natural bed of the stream, and turned them over 
the land now occupied by defendants. That defendants had merely 
used the water turned over their premises by this old dam. That 
they had neither enlarged the dam nor the ditch running from the 
dam. That from natural causes the flow of water had, to some ex- 
tent, been obstructed in the ditch leading to their place, and their 
supply was less now than when they took up their ranch in 1861. 

On the trial the defendants attempted to show that the dam in 
the stream which plaintiff charged to have been erected by them 
was, in fact, erected by Indians before either the plaintiff's claim or 
their claim had been settied on. That they purchased from an 
Indian the right to the water as it then flowed in the ditch leading 
from this old dam, and located the land on which this ditch dis- 
charged itself. On the trial plaintiff objected to defendants' show- 
ing any right derived from an Indian. 

Aldrich ^ DeLong^ for Appellant, made a number of points not 
passed on by the Court. That an Indian has the right to appropri- 
ate water, and to transfer the possession thereof, was maintained, 
and the opinion of Chief Justice Hastings, in case of Sunol v. Hep- 
bum, (1 Cal. 285) cited. 
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The Court erred in refusing to instruct the jury that plaintiff was 
not entitled to any greater quantity of the water of Desert Creek 
than that he actually appropriated before the defendants' appropri- 
ation. (Ortman v. Dixon, 13 Cal. 36; White v. TodcPs Valley 
Water Co. 8 Cal. 444 ; Butte Canal and Ditch Co. v. Vaughn, 
11 Cal. 163 ; Kidd v. Laird, 15 Cal. 179.) 

Quint ^ Hardy, for Respondents. 

Indians have never been held capable of selling or transferring 
real estate, except to the Government. (8d Kent, 467 to 486.) 

It would seem that the right to use water and transfer it, is in the 
same category. (See 1 Cal. 274, and Hicks v. Coleman, 23 Cal. 

The first instruction asked by defendants was properly refused 
for two reasons : 

1st. It was too broad, and calculated to mislead the jury. 

2d. There is nothing, in the record to show its applicability to the 
case on trial. 

Opinion by Lewis, C. J., Bbatty, J., concurring. 

" Every proprietor of lands on the banks of a river," says Chan- 
cellor Kent, " has naturally an equal right to the use of the water 
which flows in the stream adjacent to his lands, as it was wont to 
run, without diminution or alteration. No proprietor has a right to 
use the water to the prejudice of other proprietors above or below 
him unless he has a prior right to divert it ; or a title to some ex- 
clusive enjoyment. He has no property in the water itself, but a 
simple usufruct while it passes along. Aqua curret et debet currere 
ut currere solebat is the language of the law. Without the consent 
of the adjoining proprietors he cannot divert or diminish the quan- 
tity of the water which would otherwise descend to the proprietor 
below, nor throw the water back upon the proprietors above without 
a grant, or an uninterrupted enjoyment of twenty years, which is 
an evidence of it." This is the clear and well-settled general doc- 
trine of the common law of water courses. The quantity of water 
in a natural stream could in no case be diminished to the prejudice 
of other proprietors, except when necessary for domestic uses, and 
for the watermg of stock. If a reasonable use of the water for 
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these purposes materiallj diminished the quantity to the prejudice 
of the proprietors below, no action would lie, because these were 
considered privileged uses. Some of the Courts have held that it 
might also be taken for the purpose of irrigating land, though the 
proprietors below were prejudiced thereby ; the weight of authori- 
ties, however, would seem to be against those decisions. 

Whilst every riparian proprietor has a right to the reasonable 
use of the water for any purpose which does not diminish its quan- 
tity or deteriorate its quality to the injury of those below him on 
the same stream, he has no right to use or detain it upon his own 
land for any purpose which would result prejudicially to any other ; 
9ic utere two ut alienum non loedas is the maxim which the Courts 
recognize as a rule which must govern riparian proprietors in the 
use of running water. The anomalous condition of the settlers and 
miners upon the public land in California has induced the. Courts of 
that State to depart from the strict rules of the common law, and 
to recognize priority of appropriation as a foimdation of right to the 
use of running water. The rule adopted in California, when viewed 
in the light of the necessities which induced its adoption, is founded 
upon the clearest principles of justice. The right to land in that 
State, resting as it did for years upon no other tities but that of 
prior occupation and appropriation, the right to the use of running 
water was also acquired in the same way. So the doctrine is well 
settled in California that as between persons claiming water, merely 
by the appropriation of the water itself, he has the best right who 
is first in time. " We presume that it is not to be doubted," says 
Judge Baldwin, in the case of Ortman v. Dixon et aZ«., 13 Cal. 
38, " that the defendants having first appropriated the water for 
their mill purposes, are entided to it, to the extent appropriated, 
and for those purposes to the exclusion of any subsequent appropri- 
ation of it, for the same or any other use. We hold the absolute 
property in such cases to pass by appropriation as it would pass by 
grant." So in the case of Butte Canal and Ditch Company v. 
Vaughn^ 11 Cal. 152, Mr. Justice Field, m delivering the opinion 
of the Court, says : " The first appropriator of the water of a 
stream passing through the public lands in this State has the right 
to insist that the water shall be subject to his use and enjoyment to 
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the extent of his original appropriation, and that its quality shall 
not be impaired so as to defeat the purpose of its appropriation. 

In this action the plaintiff seems to have relied solely upon his 
prior appropriation of the waters of Desert Creek. No rights by 
virtue of his riparian proprietorship seem to have been claimed. 
True, in the amended complaint it is alleged that the natural channel 
of the stream passed through his land, and that the waters of the 
creek naturally flowed into and upon his premises. It is admitted, 
however, in the record, that he had no title to the premises, except 
as a mere occupant of public land, and he does not claim that 
thereby he is entitled to have all the waters of the creek flow in its 
natural channel upon his land, but simply that he is entitled to a 
certain quantity of water actually appropriated by him, to wit : 
three hundred inches. The entire complaint shows that nothing 
was claimed by the plaintiff by virtue of his occupancy of the land, 
but only by his actual appropriation of the water itself; and the 
prayer is that the defendants, their agents, servants, employes and 
all persons having or claiming to have interests by, through or 
under them, be enjoined from appropriating any of the water of 
Desert Creek except the surplus over and above what the ditches 
aforesaid will convey, to wit : three hundred inches of water with a 
six-inch pressure, and that the Court decree to the plaintiff the 
right to that quantity of the water of said creek. As the main 
issue raised by the pleadings is priority of apprd^riation, the 
Court erred in refusing to instruct the jury, as requested by 
the defendants, that " the plaintiff is not entitled to any greater 
quantity of the water of Desert Creek than he actually appropriated 
prior to the defendants' appropriation." What we might hold if the 
plaintiff had relied upon his rights as a riparian proprietor, and 
claimed the water of the creek by virtue of his ownership of the 
soil, it is unnecessary to say at present. We wish it understood, 
however, that the views expressed in this opinion are applicable 
only to those cases where the parties rely solely on the prior actual 
appropriation of water, which seems to be the case here. We do 
not deem it necessary to consider the question as to whether the 
Indian from whom the defendants claimed title could convey any 
right to them or not ; for if the facts are correctly pleaded in the 
answer, and they can be established by proof, the defendants hare 
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a right to divert the water used by them independent of any right 
existing in or derived from the Indian. It is alleged in the sworn 
answer of the defendants, that the dam and ditch complained of by 
the pljuntiff, and by which they divert the water from the natural 
channel of the creek, existed not only when the plaintiff located 
upon the stream below, but when defendants located their land 
above plaintiff, and that their ditch had been in no wise enlarged 
or the dam raised since the location and appropriation by the res- 
pective parties plaintiff and defendants. The first appropriator of 
the water of a stream has undoubtedly a right under the decisions 
in California to the quantity of water actually appropriated by him 
as against any one subsequently appropriating any of the water of ; / 
the same stream, and he has a right to remove any obstructions 
from the natural channel. But so soon as others locate upon the 
stream or appropriate the water, the first locator has no right to 
make any change in the channel, either to raise or lower any dams, '^ 
or to close up any ditches which may have existed at the time of 
his own and the location of others, if others are injured thereby. 
In other words, a person locating upon a stream and appropriating 
the water has a right to have it flow (so far as the natural channel 
is concerned) in precisely the same manner as it did when he ^ 
located ; and no prior locator has any right to make any such 
change in the natural channel as will injure subsequent appropri- 
ators of th^ same water. If, as in this case, there was a dam m 
the stream, and a ditch conveying a certain quantity of water upon 
public and unoccupied land above the plaintiff at the time the 
plaintiff located, and he had not disturbed either, and the defend- 
ants take up the land and ditch, the plaintiff would have no right 
after such location by the defendants to destroy the dam or close 
up the ditch of defendants, if by so doing the defendants would be 
damaged. Neither would the defendants have any right to raise 
their dam or enlarge their ditch so as to deprive the plaintiff of the 
quantity of water appropriated by. him. But they, on the other 
hand, have a right to claim that no dam which existed at the time 
of their location shall be torn down, if the tearing of it down would 
prejudice them. 

The evidence in the case not being brought up, we are unable to 
determine what the rights of the defendants are ; but if the facts 
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exist as set forth in the answer, they have a right to maintain the 
dam as they found it at the time of their location. However, as 
the judgment must be reversed upon the error of the Court in re- 
fusing to give the instruction above referred to, we deem it un- 
necessary to give the question any further consideration. 
Judgment reversed, and new trial ordered. 



SAMUEL McFARLAND, Respondent, v. 0. H. P. CULBERT- 
SON ET AL., Appellants. 

An occupation of timber land within boundaries clearly marked and defined, consti- 
tutes possession, without any actual inclosure of such lands by fence. 

The law only requires such possession to be taken as will make the land available 
and useful to the occupier. Arable and meadow lands must be inclosed to be 
valuable for any useful purpose. Timber land need only to be marked out to 
show within what boundaries the occupant claims. 

Prior possession of land by the plaintiff, and ouster by defendant, makes a prima 
facie case for plaintiff, and throws the burthen of proof on defendant to show 
that he has some superior right. 

It is not sufficient for defendants to show the land is subject to pre-emption. They 
must show all the facts which establish their rights as pre-emptors. 

The plaintiff having shown his right as an occupant, the defendants, to have pro- 
tected their possession, should have shown the land subject to pre-emption, and 
themselves of that class of persons entitled to pre-emption rights. 

A certificate of the Register of the Land Office that defendants had filed a deckra- 
tory statement in his office, did not prove that they were of the class of persons 
entitled to pre-empt. If the declaratory statement might be received as evi- 
dence on that point, at least that statement, or a certified copy thereof, should 
have been introduced. 



Appeal from the District Court of the Fourth Judicial District, 
Washoe County, Hon. C. C. Goodwin presiding. 

The faets are stated in the Opinion. 

Pitzer ^ Ket/aer, for AppeDants. 

The evidence was insufficient to support the verdict. No pos- 
session under anj statutory provision was proved, and no actual oc- 
cupation was shown. (^Murphy v. Wallinffsford, 6 Cal. 649, and 
Kile V. 2WJ«, 23 Cal. 435.) 
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The verdict was against law, because it was contrary to the in- 
structions of the Court. 

The Court erred in instructing the jury that the certificate of the 
Register of the United States Land OflSce was not evidence of pos- 
session. (^Gallup V. Armatrongj 22 Cal. 480.) 

The Court erred in refusii\g some of the instructions asked by 
defendant, and in the general charge given to the jury. 

Wallace ^ Flack, for Respondent. 

It is admitted that there are some inaccuracies in the instructions. 
But all the material errors are on the side of appellants. This Court 
will not reverse a cause for mere technical errors, which could not 
have prejudiced the jury against appellants, especially when the 
facts proved show that under no proper instructions could the ver- 
dict have been different. (^Dxvinelle v. Henriques, 1 Cal. 887.) 

The whole of the instructions must be examined together to see 
if they were prejudicial to appellants. 

(See case just cited, and Carrington v. Pacific Steamship Co,^ 
1 Cal. 475.) 

Opinion by Lewis, C. J., Beatty, J., concurring. 

This is an action of ejectment brought by respondent to recover 
possession of a tract of timber land located in the county of Wa- 
shoe, and containing about six hundred and forty acres. The de- 
fendants deny the plaintiff's ownership and right of possession, and 
two of them, Hughes and Barney, plead ownership and right of 
possession in themselves, each to a quarter section of the premises 
in dispute. The trial was had by a jury, and the verdict and judg- 
ment were for the plaintiff. Defendants appeal. The testimony 
presented by the record clearly establishes the following facts: 
• Early in the year 1861, four persons, D. R. Wood, W. H. Moe, 
E. S. Simmons, and Heusted Moe, located the premises in ques- 
tion, felled trees around the entire tract so as to distinctly mark its 
boundaries, and resided upon the land thus inclosed until Sep- 
tember, A.D. 1861, at which time they, or a majority of them, con- 
veyed to the plaintiff, Samuel McFarland. Shortly after this convey- 
ance to the plaintiff, he built a saw mill and several other buildings 
19 
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on the premises. As soon as the mill was completed it was employed 
in sawing the timber cut from the land in dispute, and the men 
employed at the mill, and in getting out logs, lived on the premises. 
The mill was kept in operation until the fall of 1865, when the 
plaintiff removed the machinery to Summit City, but employed a 
man or two to remain on the land, and they were there in Novem- 
ber, A.D. 1865, when the defendants went on and ousted the plaintiff, 
and commenced cutting the timber, claiming that as the land, had 
been surveyed by the General Government, the plaintiff had no 
right to the possession of more than one hundred and sixty acres, 
whereas he was claiming and attempting to hold six hundred and 
forty. The two principal points made by the appellants on this 
appeal are : 1st. That as the plaintiff /ailed to prove a sufficient 
inclosure of the premises, the verdict was not supported by the 
evidence ; and 2d. That as the land in controversy was surveyed 
by the General Government and open to preemption, the plaintiff 
had no right to the possession of more than one hundred and sixty 
acres. Upon the first of these points we are well satisfied that the 
appellants are in error. The Courts of this State have uniformly 
held that a perfect inclosure of timber land is not necessary. To 
build a fence that would turn stock wotlld be an utterly useless act, 
and one which the Courts have never required. If there be an 
occupation within boundaries so clearly marked and defined as to 
notify strangers that the land is taken up or located, it is all the 
possession which the Courts of this State have ever deemed neces- 
sary to require. The timber land in this State is usually of no 
value except for the wood and timber which may be taken from it ; 
no fence would be necessary to subject it to the complete control of 
a person locating it for that purpose. The land would be as useful 
without being inclosed by a fence as if it were, whilst araUe or 
farming lands would not. Usually, arable or meadow land can only 
be subjected to the purposes for which it is most useful by such an 
inclosure as will turn stock. Hence, the Courts have repeat^y 
held that such land must be inclosed by a substantial fence ; but as 
the law never requires a vain thing to be done, the Courts require 
nothing more than a distinct marking of the boundaries of timber 
land, and an actual occupation within those boundaries. This dis- 
tinction was recognized by this Court in the case of Sankey v. 
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Not/e8j 1 Nev. 68 ; and the Supreme Court of the Territory, in 
the case o! Alford et ah, v. Dewing et als., distinctly held that the 
inclosing of timber land with a substantial fence was entirely un- 
necessary. 

In this case, the inclosure seems to have been much more perfect 
than usual. It is clearly shown by the testimony introduced by the 
plaintiflF that the fence, which consisted of felled trees, brush, and 
stone, was continuous and unbroken around the entire claim, except 
upon one side, where there was an opening of some few yards, but 
upon that side it joined a tract which was completely inclosed with 
the same character of fence. Though it seems to be conceded that 
the fence was not sufficient to turn stock, yet it is established beyond 
question that it distinctly marked the boundaries of the plaintiff's 
claim. That character of inclosure, together with the continuous 
occupation by the plaintiflf, certainly constituted such a possession 
as would entitle him to recover in ejectment against any subsequent 
locator who had no title from the Government. 

But, say counsel for the defendants, this land is surveyed by the 
General Government and is open to pre-emption, and the plaintiff 
has no right to the possession of more than one hundred and sixty 
acres. Priority of possession is always sufficient to support a re- 
covery in ejectment. When, therefore, a plaintiff shows his prior 
possession and an ouster by the defendant, that entitles him to a 
recovery unless the defendant shows a superior or better right to 
the possession in himself. In this case, the plaintiff's possession was 
unquestionably earlier than that of the defendants, and therefore, un- 
less the defendants show better right in themselves the plaintiff should 
recover. The mere fact that the land is subject to pre-emption does 
not necessarily entitle the defendants to possession of any of it as 
against the plaintiff. True, the Government gives the right to pre- 
empt only one hundred and sixty acres to each person. It does not 
recognize the right of all persons even to pre-empt one hundred and 
sixty acres. Only those who are citizens of the United States, or 
who have declared their intention to become so, are twenty-one 
years of age, and have not pre-empted before, and who are not the 
owners of three hundred and twenty acres of land, have the right to 
pre-empt even a hundred and sixty acres of land. Should they 
not be citizens, or not have declared their intention to become so, 
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or should be under twenty-one years of age, they would have no 
rights whatever under the pre-emption laws of the United States. 
Independent of the pre-emption laws, the plaintiff's prior possession 
of the four hundred and sixty acres undoubtedly entitled him to 
recover. If then the defendants, who claim a portion of the land 
by subsequent settlement upon it, rely upon the pre-emption laws for 
protection, or for a right to the possession as against the plaintiffi, 
they must show affirmatively that the land is surveyed and open to 
pre-emption, and that they have a right to the possession hy virtue 
of a pre-emption right; that is, they should have shown that they 
were citizens of the United States, or had declared their intention 
of becoming so, and that they were over twenty-one years of age. 
Unless these facts be shown, how is the Court to know that they 
have any rights whatever ; that they are not mere naked trespass- 
ers upon the public land, with no possible right to pre-empt the 
premises from which they have ousted the plaintiff? Though the 
plaintiff himself have no pre-emption right, his proof of prior pos- 
session entitles him to retain the possession against all persons hav- 
* ing no better right, and the defendants certainly could not have if 
they had not the right to pre-empt. The defendants introduce no 
proof whatever to show that they could pre-empt. There is no ev- 
idence of their citizenship, or age, and nothing to show that they 
had not exhausted their rights by a former pre-emption. They 
therefore showed no right which would overcome the plaintiff's pri- 
or possession. Had the defendants shown themselves entitled to 
pre-empt by proof of the necessary facts, and that the land was 
open to pre-emption, that might possibly have been sufficient i/Q 
overcome the plaintiff's right of recovery, for the right of possess- 
ion must accompany the right of pre-emption. But as that was not 
done, the verdict and judgment were correct. As to the charge of 
the Judge upon the effect of the Register certificate that the de- 
fendants had filed a declaratory statement in the Land Office, we may 
say, as did the Judge below, that it was not evidence of title or 
right of possession. The declaratory statement itself was not in- 
troduced or offered in evidence, nor is there anything to show that 
the defendants were citizens, or that they could claim any right of 
pre-emption even if the declaratory statement were itself regular. 
The certificate of the land officers that the defendants had filed a 



Digitized by VjOOQ IC 



SUPREME COURT OF NEVADA, 1866. 285 

Zabriskie v, Meade et aL 

declaratory statement amounts to nothing more than a certificate 
that they have declared that they were entitled to a pre-emption 
right upon a certain quarter section of land. Had the declaratory 
statement;, or a certified copy of it, been introduced in evidence, it 
would only have proven that the defendants had taken the first step 
towards the pre-emption, without establishing any title or right of 
possession in themselves. In any event, if the defendants wished 
to derive any advantages from the filing of a declaratory statement, 
they should have introduced the statement itself, or a certified copy 
of it, so that the Court below might judge of its efiect. As it was, 
the certificate of the Register of the Land OflSce amounted to noth- 
ing. As the general views which we have expressed will cover the 
error complained of in the instructions of the Court below, it is 
unnecessary to ^ve them any special consideration. 
Judgment aflSrmed. 



C. B. ZABRISKIE, Respondent, v. JAMES F. MEADE et al., 

Appellants. 

One who brings an action to recover real estate purchased under execution cannot 
show that the execution issued under a different judgment than the one 
recited on its face, nor can he contradict the recitals in tlie deed under which 
he claims. 

If a defendant in execution has no title to premises in question, either at the 
date of sale, or at any time subsequent to the period when the judgment was 
rendered, as appears by the recitals in the execution, in the advertisement of 
sale, in the certificate of sale and the Sheriff ^s deed, a party claiming under 
such execution sale will not he allowed to show that the true date of the judg- 
ment under which the execution was issued was different from all those 
recitals. 

Appeal from the District Court of the Third Judicial District, 
Lyon County, Hon. W. Haydon presiding. 

The facts are stated in the Opinion. 

Aldrich ^ BeLong, for Appellants. 

J. Neely Johnzon^ for Respondent. 
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Opinion by Lewis, C. J., Beatty, J., concurring. 

The judgment in this case is clearlj contrary to the evidence, 
and must therefore be reversed ; the title proven by the plaintiff 
upon the trial being based upon a judgment which it appears was 
rendered long after the premises had been conveyed by the judg- 
ment creditor to one Rawlings, from whom the defendants cisum 
title. 

If the recitals in the execution, certificate of sale and Sheriff's 
deed, which were introduced in evidence by the plaintiff to estab- 
lish his title, be received as correct, the Sheriff sold property 
not belonging to the judgment creditor, but which was claimed by 
the grantor of the defendants by virtue of a deed which had been 
executed and recorded nearly a year before the rendition of the 
judgment upon which the sale was made to the plaintiff. It appears 
from the record that in the month of June, a.d. 1863, one C. C. 
York entered into an agreement with John Rawlings, by which he 
agreed to sell to him the premises in dispute for the sum of three 
hundred dollars, payable in monthly installments of fifty dollars ; 
that on the twenty-third day of November, a.d. 1863, York and 
wife, in compliance with the agreement, executed a deed of the 
premises to John Rawlings ; and on the twenty second day of Jan- 
uary, A.D. 1864, the same was recorded in the oflSce of the County 
Recorder of Lyon County ; and on the twentieth day of April, 
A.D. 1865, RaAvIings conveyed to the defendants in this actaon. 
This is the title made out and relied on by the defendants. The 
plaintiff, to support his claim, introduced in evidence a judgment of 
the Probate Court of Lyon County, rendered on the sixteenth day 
of November, a.d. 1863, in his favor and against C. C. York, for 
the sum of one hundred and forty dollars and costs of suit. Upon 
this judgment an execution was issued on the eighteenth day of No- 
vember — two days afi«r the rendition of the judgment — by virtue of 
which some little personal property was seized and sold, but not suflS- 
cient to satisfy the judgment. On the twentieth day of Janu- 
ary, A.D. 1864, an alias execution was issued and returned unsatis- 
fied ; and on the twenty-third day of November, a.d. 1864, an 
execution is issued in an action entitled C, B. Zabriskie v. C C. 
York, by virtue of which the premises in dispute were sold to the 
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plaintifF in this action. The probability is that this execution was 
issued upon the judgment rendered on the sixteenth of November 
above referred to, but it recites that it is issued upon a judgment 
rendered on the sixteenth day of November, a.d. 1864, and it 
commanded the Sheriff to satisfy the judgment out of the personal 
property of the defendant C. C. York, and if sufficient personal 
property could not be found, then out of the real property belong- 
ing to the defendant on the day upon which said judgment was 
docketed, or at any time thereafter. The Sheriff certifies that on 
the twenty-fifth day of November, a.d. 1864, by virtue of this 
execution he levied upon and sold the premises in dispute to the 
plaintiff G. B. Zabriskie, for the sum of two hundred and twenty- 
six dollars. The notice of sale also recites that the property was 
levied on by virtue of an execution issued upon a judgment ren- 
dered in the Probate Court for the County of Lyon on the sixteenth 
day of November, a.d. 1864. The certificate of sale also refers 
to a judgment rendered in November, a.d. 1864, as that under which 
the sale was made, and the Sheriff's deed, which was executed on 
the thirteenth day of July, a.d. 1865, contains the following recitals : 
" Whereas, by virtue of a writ of execution issued out of, and 
under the seal of the Probate Court of the Third Judicial District 
of the State of Nevada, in and for the County of Lyon, tested the 
23d day of November, a.d. 1864, upon a judgment recovered in 
said Court on the 16th day of November, a.d. 1864, in favor of C. 
B. Zabriskie and against C. C. York, to the said Sheriff directed 
and delivered, commandmg him that of the personal property of the 
said judgment debtor in his bailiwick he should cause to be made 
certain moneys in the said writ specified ; and if sufficient personal 
property of the said judgment debtor could not be found, that then 
he should cause the amount of said judgment to be made out of the 
lands, tenements, and real property belonging to liim on the 23d 
day of November, a.d. 1864, or at any time afterwards ; " and the 
deed thon recites, that sufficient personal property not being found, 
the Sheriff levied upon and sold the premises in dispute in this ac- 
tion to the plaintiff, C. B. Zabriskie. There seems to have been no 
attempt to show that the date of the rendition of the judgment, as 
stated in the execution, notice of. sale, certificate and date was a 
mistake, or to show that any other judgment than that of November 
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16th, A.D. 1863, was ever rendered ; and yet the execution, notice 
of sale, and deed, all refer to a judgment rendered in November, 
A.D. 1864, a year after the sale of the premises by York to Rawl- 
ings. As the execution only authorized a levy and sale of such 
real property as belonged to York in November, a.d. 1864, and as 
the Sheriflf did not levy upon or convey anything else, it follows 
that the plaintiff got nothing by the sale, because the property sold 
was not the property of the defendant, nor subject to tiie lien of the 
judgment, and the sale was, therefore, wholly unauthorized, it being 
the sale of the property of Rawlings to satisfy a judgment against 
York. Whether the judgment referred to in the execution and deed 
be in fact the one rendered in November, a.d. 1863, or whether 
there was another judgment rendered a year later, we cannot deter- 
mine from the record. In the disposition of this case, however, 
we must take the recitation in the deed as conclusive that there was 
a judgment rendered in November, a.d. 1864, and that the sale of 
the property in dispute was made to satisfy it. Even if there had 
been an attempt to correct or contradict the deed by showing that the 
levy and sale were made under a judgment rendered in November, 
A.D. 1863, it would have been inadmissible in this action. The 
recitals in the Sheriff's deeds are conclusive between the party 
making them and those claiming under the deed. 

Donahue v. McNulty et ala.^ 24 Cal. 411. In delivering the 
opinion in that case, Mr. Justice Currey says : " The oflScer who 
makes a sale and executes a conveyance of land under and by virtue 
of a judgment and execution, must necessarily make some reference 
in his deed to the authority under which he acted, and to the charac- 
ter of such authority. This is essential for the purpose of showing a 
transmission of the debtor's title in the property to the purchaser 
and grantor thereof. This is done by recital of certain facts con- 
stitutive of the officer's authority to sell and convey, and when this 
is done, those who claim under the deed are estopped from de- 
nying the truth of the facts recited." So in the case of Jackson v. 
Sternberg J 20 John. 50, it was held that parole evidence was inad- **• ^ ' 
missible to contradict the recital, or show that the land was sold ^ 

under a different judgment and execution than those recited in the 
deed. 

The plaintiff could not, therefore, in this action have been per- 
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mitted to contradict the Sheriff's deed, upon which he relied, by 
showing that the sale took place under a judgment rendered at a 
time different from that mentioned in the deed, even if he had been 
desirous of doing so. But we do not see that the correction of the 
deed would help the plaintiff in the least, for the execution only 
authorized the Sheriff to sell such real property as York, the judg- 
ment debtor, was the owner of on the 16th day of November, a.d. 
1864 ; and the record in this case clearly shows that, long before 
that time, York had conveyed away the premises levied on by the 
Sheriff, and that he had no interest in them on the 10th of Novem- 
ber, A.D. 1864 ; hence the sale by the Sheriff was an absolute nul- 
lity, as much so as if he had levied on the property of an entire stran- 
ger to all parties to the proceedings in which that judgment was 
rendered. For it is now too well settled to admit of question, that 
a purchajaer at a sale of real property under execution gets only 
such interest as the debtor possessed at the time of the lien of the 
judgment. If the judgment debtor has nothing, the purchaser gets 
nothing. (^Boggs v. Hargrave, 16 Cal. 559.) 

In this case York, the judgment debtor, had no interest in the 
property on the 16th November, A.D. 1864, the time stated in the 
execution when judgment was rendered, and, therefore, the pur- 
chaser, Zabriskie, gets nothing by the sale. 

Judgment reversed. 



\VM. SHARON, Appellant, v. G. W. SHAW, Respondent. 

When real estate is sold, and at the same time possession of the realty is delivered 
by the vendor to the vendee, a bill of sale from the same vendor to the same 
vendee is given for the personal property in and on the real estate sold, the 
possession of the personal property passes with the possession of the realty, 
and no removal or other delivery of the personal property is necessary than 
that arising from contract and the actual change of possession of the realty. 
But when the same bill of sale is also of other property not on the real estate 
sold, there must be other and actual delivery to pass the possession as against 
creditors. 

The mere request made to a servant of the vendor who has the property in actual 
possession, to keep it for the vendee, without any removal or change in the 
situation of the property, is not an actual delivery or change of possession of 
the property. 



6^660 
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Appealed from the District Court of the Third Judicial IHa- 
trict, Lyon County, Hon. W. Hatdon presiding. 

The facts are stated in the Opinion. 

Crittenden ^ Sunderland, for Appellant. 

The verdict was against the weight of evidence. The proof was 
of a delivery which, although not made precisely at the time of 
delivery of bill of sale, was yet immediate., as that term is used in 
the statute. Upon what constitutes immediate delivery, see the 
following cases : Chaffin v. Doni, 14 Cal. 386 ; Lay v. Neville^ 
25 Cal. 552 ; aoodschavx v. Midford, 26 Cal. 316. 

A delivery to the plaintiff's agent was as effectual as to himself. 
CGoodwin v. Qarr, 8 Cal. 617.) 

The delivery of the keys of the rooms containing the goods, 
was a delivery of the goods. (2 Kent, 646 [marginal page, 601] ; 
2 Parsons on Contracts, 323-4 ; Burton v. Goddard, 3 Mason, 111 ; 
Gibson V. Stephens, 8 Howard, 384 ; Stevens v. Jrwin, 15 Cal. 
503 ; Packard v. Dunsmore, 11 Cushing, 282, also 12 Cushing, 
29.) 

Sharon owned the real estate, and it was therefore unnecessary 
to remove the personal property. (14 Cal. 124.) 

The Court erred in refusing to instruct the jury in regard to the 
word immediate. And that a delay of six or seven hours between 
the delivery of the bill of sale, and of the articles sold, was not 
material. We refer to cases already cited, and more particularly 
to: Widden v. Murdoek, 23 Cal. 553-4 ; 11 Pick. 352, and 18 
Pick. 202. 

Williams ^ Bixler, for Respondent. 

Opinion by Lewis, C. J., Beatty, J., concurring. 

This action was brought for the purpose of recovering possession 
of certain personal property from the defendant, who is the Sherift 
of the County of Lyon, and who justifies under a writ of attachment 
issued out of the District Court of his county. The plaintiff 
claiming title from Tregloan, the person against whom the attach- 
ment was issued, introduced in evidence a bill of sale fi'om him of 
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all the personal property now in controversy, dated October 31st, 
A.D. 1865, and also a deed bearing date June 1st, a.d. 1865, by 
which certain real estate (upon which a portion of the personal 
property was situated) was conveyed to the plaintiff. 

It was also proven at the trial that a large portion of the per- 
sonal property was kept in the cellar of the boarding-house, which, 
it appears, was not located on the premises conveyed by the deed 
of June Ist. This deed, though executed on the first of June, 
was not placed on record until the night of the thirty-first day of 
October, when the bill of sale was executed. 

The plaintiff, Mr. Sharon, gives as a reason for this delay, that 
the deed was delivered to him with the understanding that at any 
time when he might consider the bank, for which he was acting, 
not entirely secure, the deed might be placed upon record. On the 
thirty-first day of October, the grantor, Mr. Tregloan, informed 
the plabtiff that he did not think he could discharge his indebted- 
ness to the bank, and offered to surrender all his property in dis- 
charge of it ; this offer was accepted, the bill of sale executed in 
compliance with this understanding, and the same evening the deed 
of the real estate was placed upon record. The deed conveyed 
the premises upon which the Swansea mill is located, together with 
the mill, batteries, engines, boilers, pans, and all other machinery 
belonging or appertaining thereto. It appears that there was a 
boarding-house owned and conducted by Tregloan in connection 
with this mill, but not located on the prenuses conveyed by the 
deed. Much of the personal property transferred by the bill of 
sale, wad kept in the cellar of this boarding-house ; the balance 
was kept on the premises conveyed by the deed. 

On the morning after the execution of the bill of sale and the 
recordation of the deed, the plaintiff, by his agent, took possession 
of the premises. The agent also informed the persons who were 
employed at the boarding-house of the sale, and engaged them on 
behalf of the plaintiff to remain in his employ. 

Tregloan deUvered a bunch of keys to Johns, the plaintiff's 
agent, among which was the key to a building occupied as the office ; 
but it appears that the key to the cellar of the boarding-house, 
where much of the property in question was kept, was not deliv- 
ered with the others, it bemg in the possession of Mrs. Washburn, 
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who was employed to take charge of the cooking for the employes 
of the mill. Nothing was done towards taking possession of the 
personal property in the boarding-house cellar, except that Johns 
informed Mrs. Washburn of the sale, and requested her to remain 
as the employ^ of the plaintiff. On the morning of November Ist, 
after the deUvery of possession of the premises, the Sheriff levied 
upon the personal property in question, a portion of which was m 
the office, some of it in the mill, and as before stated, much of it 
in the cellar of the boarding-house. Upon the trial, \he defendant 
claimsd that there had been no such delivery of the possession of 
the property as would transfer the title to the plaintiff, as against 
the creditors of Tregloan. The-.Yerdict and judgment were for 
the defendant. Plaintiff appeals, i^he principal question presented 
for consideration in this Court is, whether the delivery of the per- 
sonal property by Tregloan to the plaintiff was sufficient to meet 
the requirements of the Statute of Frauds? Our conclusion is, 
that the delivery of that portion of the property transferred by the 
bill of sale which was in the mill and office or on the premises con- 
veyed by the deed, fully met the requirements of the law. The 
bill of sale passed the right of possession, and the deed and the 
subsequent surrender of the possession of the real estate upon 
which the personal property was kept, was a complete delivery of 
the possession of that personal property. We are unable to see 
what further delivery or change of possession could have taken 
place. The plaintiff having received a conveyance of the real 
estate whereon all the personal property was needed for use, it 
would be a harsh construction of the law to hold that a complete 
delivery could not take place without a removal of it from the 
place where it had been kept by the vendor of the plaintiff. There 
was not only a transfer of the rfght of possession by means of 
the deed and bill of sale, but the plaintiff's vendor surrendered 
possession of everything about the premises, and delivered the 
keys to the agent of Mr. Sharon. Thus, the title and the posses- 
sion were passed, and the deed which was placed upon record 
before the levy by the Sheriff imparted notice to the world that 
the premises upon which the personal property was kept, had been 
conveyed to the plaintiff. This, together with the actual posses- 
sion of the premises by the plaintiff, would be sufficient to notify 
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third parties of the transfer. There "was not only the sale of the 
personal property and a delivery of the possession, but there were 
all the outward evidences of such sale which the circumstances of 
the case admitted of. The conveyance and delivery of the possession 
of the real estate and the recordation of the deed operated pre- 
cisely the same as a removal of the personal property from the 
premises entirely. 

In our opinion, it is a matter of no consequence in the decision 
of this question whether the deed from Tregloan to Sharon would 
in equity be considered a mortgage. The deed is absolute on its 
face, and a delivery of possession of the real estate took place under 
it. Whether that possession was obtained by virtue of a deed ab- 
solute, mortgage or lease, the result here must be the same. 

As to the property kept in the cellar of the boarding-house, 
there seems to have been no such delivery and change of possession 
as the law contemplates. That portion of the property was not on 
the premises conveyed by the deed, and the key to the cellar where 
it was kept was not delivered with the others, but remained in the 
possession of the servant until it was taken from her by the Sheriff. 
The boarding-house not being included in the deed of conveyance, 
of course continued to be the property of Tregloan. The servant 
which he had employed before the sale, continued in possession of 
the house and the personal property in the cellar. There was no 
change, or apparent change of the possession of that portion of the 
personal property. Everything remained the same after as before 
the sale, and the fact that that house had not been conveyed by 
the deed, would of itself raise the presumption that no change had 
taken place as to it, or the property in it. As to that portion of 
the property, nothing was done towards a change of possession, 
except the notification of the servant who had charge of it, that it 
had been sold, and the employment of her in the same capacity by 
the plaintiff. 

The authorities are uniform that that would not be such delivery 
and change of possession as is required by the law. So it was held 
by this Court in the case of Doake v. Brubaker (1 Nevada, 218) 
and by the Supreme Court of California, in the case of Hurlburd 
V. BogarduB (10 Cal. 519). 

The transcript does not purport to contain all the evidence ad- 
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duced at the trial, but from that which is presented it is shown 
affirmatively that there was not a sufficient delivery of that portion 
of the property which was in the boarding-house at the time of the 
levy by the Sheriff, to transfer the title to the plaintiff. 

So far as the question of fraud in the conveyance and sale to 
the plaintiff is concerned, we find nothing in the record which 
would in any manner justify the jury in arrivmg at the conclusion 
that any existed. 

The judgment must therefore be reversed, and a new trial 
granted. 



J. T. LOCKHART, Appellant, v. THOMAS MACKIE, Re- 
spondent. 

Depositions will not be rejected for informality in the certificate of the officer before 
whom they are taken, when it appears that both parties were present, and the 
witnesses were cross-examined. 

A stipulation of the parties to a suit may dispense with any certificate by the officer 
taking depositions. 

It is too late to raise the objection in this Court for the first time that there was no 
proof of the absence of the witnesses whose depositions were read. 

When a ease is tried before a Court without a jury, and one of the facts found by 
the Judge, and the very one on which the case, in his opinion, turns, is wholly 
unsupported by evidence, this Court will not treat this particular finding as sur- 
plusage, in order to sustain the judgment on other findings, especially if the 
weight of testimony is against the other findings on which respondents seek to 
sustain the judgment. 

Appeal from a judgment of the District Court of the Fourth Ju- 
dicial District, Hon. R. S. Mesick presiding. 

• The facts are stated m the Opinion. 

Thomas Fitch and C. iV. Harris^ for Appellant, cited the follow- 
ing authorities to show that a verdict will be set aside merely on the 
ground that it is against the weight of evidence : 7 Mass. 261 ; 13 
Mms. 607 ; 20 Pick. 285-9 ; 15 Pick. 291 ; 1 Met. 221 ; 7 How. 
Prac. 64; 6 Hill, '433-444; 1 Caine, 25, 162 ; 1 Marshall, 183- 
335 ; 4 Dana, 423 ; 1 Bibb, 129-570 ; 3 Bibb, 36, 224 ; 4 litUe, 
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259 ; 4 Monroe, 482 ; 7 Monroe, 223 ; 8 J. J. Marshall, 421 ; 2 
Bibb, 83 ; 3 J, J. Marshall, 442. 

That it was the duty of parties offering depositions to show that 
the witnesses whose depositions were offered, were still absent, they 
cited the following cases : 2 Cal. 83, 285 ; 2 Bibb, 90 ; 3 Bibb, 
204 ; 4 Bibb, 521 ; 3 Little, 250 ; 4 Monroe, 366. 

Clarke ^ Flacky for Respondents. 

Opinion by Beatty, J., Lewis, C. J., concurring specially. . 

This was an action brought for an ox team, wagon, etc. The 
wagon and a part of the cattle belonged to one Stockham in the 
year 1864, and both parties found their claim to the property on 
title derived from Stockham. The plaintiff claiming that Stockham 
sold to J. S. Bostwick, and Bostwick to plaintiff. The defendant's 
theory is that Stockham sold to Symington, and Symington to de- 
fendant. 

The case was tried before the Judge without a jury, who found 
for the defendant, and the plaintiff appeals. 

The plaintiff makes but two points in this Court ; one, that cer- 
tain depositions were improperly admitted in evidence, and the other 
that the findings of fact are not supported by the testimony. 

The objections made to two of the depositions below was, that the 
certificate of the clerk before whom they were taken did not certify 
that they were carefully read to witnesses after being written out, 
and further failed to certify that the witnesses did not wish to cor- 
rect them after they were read. 

These objections, we think, are too technical, when it is shown, 
as in this case, that counsel on each side were present, and partici- 
pated in the examination and cross-examination of the witnesses. 
Such an objection would certainly be entitled to grave consideration 
in a case where there were no cross-examination and no one present 
representing the opposing party. 

The stipulation attached to the third deposition dispensed with all 
necessity of a certificate of any kind. A stipulation of the parties 
may certainly supply the place of a certificate of the officer. 

It is further objected in this Court that the record shows no proof 
that the witnesses, whose depositions were read, were not, at the 
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time of trial, within the jurisdiction of the Court, and capable of 
being brought into Court to testify orally. That objection comes 
too late, being taken for the first time in this Court. 

Had it been raised in the Court below, possibly the absence of 
the witnesses might have been shown so as to admit the depositions. 
The failure to raise the question there amounts to a widver of that 
point, or an admission that the necessary preliminary proof could 
have been made. 

Upon the other point, we think the appellant's position must be 
sustained. Plaintiff proved by Stockham that he had sold the cat- 
tle to Bostwick on the 20th of August, 1864 ; that Bostwick was a 
merchant to whom he was indebted, and that he was to be credited 
by Bostwick on his book with the price of the cattle, to wit : mx 
hundred dollars ; that he never made any sale or contract in regard 
to the cattle with Symington. Bostwick confirms this statement, so 
far as his purchase is concerned, and further states that, after mak- 
ing the contract with Stockham for the cattle he employed Syming- 
ton to drive the team for him, and sent him to the pasture where the 
cattle were kept to get them. Here is the direct and positive evi- 
dence of two witnesses to the fact that the sale was made to Bost- 
wick on the 20th of Atujfustj a date which, we will see hereafter, 
becomes somewhat important. Also the testimony of one witness, 
Bostwick, that within a day or so after his contract of purchase, he 
sent his employ^, Symington, to get the cattle for him. 

On the other hand, the defendant proves, by Symington, Hiat he 
(Symington) bought the same team of Stockham on the 28th or 
29th of July, and that he drove the team from that time (July 28th 
or 29th) as his own team, and never hired to Bostwick to drive his 
team. 

Here there are two distinct theories, and a flat contradiction be- 
tween the two. The question is, whether Stockham and Bostwick 
perjured themselves, or whether Symington was the guilty party. 
It cannot be questioned that one side or the other committed per- 
jury. 

Symington showed, on his examination, that he was totally un- 
worthy of beUef. There are some contradictions and discrepancies 
in his statements calculated to throw suspicion on his testimony. 
But the remarkable feature is, that he describes with particularity 
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a certain order that he wrote ; declares positively when questioned 
that he himself wrote it ; yet on the trial it was shown that he could 
not write, (except to sign his name) beyond that he could not write 
a word. On the other side, there was an attempt to impeach the 
credibility of Bostwick by direct testimony as to his general charac- 
ter. The Judge below thinks this attempt was a failure. We cer- 
tainly think that the weight of the testimony was in favor of Bost- 
wick. He seems to have been somewhat engaged in the lumber 
business, and the wood-choppers and lumbermen generally spoke 
harshly of him. Frequently, a man by a ri^d enforcement of his 
rights, by a pertinacious stickling for small things which are, in fact, 
perfectly right, will as effectually incur the displeasure of laborers 
as by actual dishonesty. On the other hand, the merchants and 
business men of the town where Bostwick lived gave him an excel- 
lent character. 

We think, so far, Bostwick must stand unimpeached. There was 
no direct attack on Stockham, and his testimony seems to be straight- 
forward and consistent. 

So far as those three principal witnesses are concerned, all the 
evidence entitled to any weight is on one side. The only other tes- 
timony of any consequence is the detail of conversations held with 
Symington, with Bostwick and with Stockham. In other words, 
the admissions of witnesses of the existence of a state of facts dif- 
ferent from those sworn to on th6 trial. 

A. J. McCreery says that he asked Symington who the cattle 
belonged to, and he replied that they were his when he paid for 
them — that Bostwick held them. John Bostwick, brother of J. S. 
Bostwick, swears Symington applied to him for money to pay bill 
due on team ; stating he was driving for J. S. Bostwick ; that the 
team belonged to J. S. Bostwick. 

J. S. Watson proves that he was present when Symington was 
about to start to Winnemucca Valley for the team ; that Bostwick 
gave him money, and directed his clerk, Parker, to give Symington 
an order for the team. 

There is also much testimony to show that J. S. Bostwick paid 
all the bills for keeping cattle, etc. 

On the other hand, there are a number of witnesses called to prove 
20 
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statements made by J. S. Bostwick and Stockham inconsistent with 
their sworn evidence. 

One J. Davies testifies that J. S. Bostwick once said to him he 
bad better have done as Symington did, and then he would have 
work. Davies replied, if he would buy a team and haul for Bost- 
wick, Bostwick would soon own both him (Davies) and the team. 
Bostwick made no reply to this. 

. One Suther swears that Stockham, in August, 1864, informed 
him he had sold the team to Symington. But this Suther is shown 
to have been willing to sell himself to either side as a witness, and 
clearly his evidence was not entitled to any weight. 

One Spiglehoff, who keeps a tavern on the road where the team 
was driven, learned in August, 1864, that the team was sold — 
thinks he learned from Stockham it was sold to Symington, and 
commenced charging the bills to Symington about the 1st of Au- 
gust, but within the month, by direction of Bostwick, charged bills 
to him (Bostwick). 

One Montgomery swore he heard Stockham say Symington had 
bought a team, or got a team from him. 

Peter Robinson swears he took an order from Symington, who 
owed him, to J. S. Bostwick. Bostwick refused to accept or pay 
the order, and said Symington owed him still for the cattle he bought 
for him ; that he had to buy cattle for Symington to replace those 
that died, and that Symington had not paid him for them yet. 

This was all the important testimony tending to shake the credi- 
bility of the witnesses J. S. Bostwick and Stockham, except the 
deposition of Tartan Smith, which we will hereafter mention. This 
kind of evidence is the weakest of all kinds of evidence, because it 
is more easily manufactured than any other kind, and if manufac* 
tured, more difficult to rebut. It is also liable to the objection that 
even honest and correct witnesses are always liable to misunderstand 
and incorrectly report mere casual conversations in which they have 
no particular interest. Symington, too, made admissions just as in- 
consistent with his testimony as those made by Bostwick and Stock- 
ham, if all the witnesses are to be believed. 

Then there is the deposition of one Tartan Smith, which fixes par- 
ticularly the date that Symington came to a pasture in his charge 
where the oxen were pastured, and claimed that he had at that 
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time bought the cattle from Stockham. This, he says, was on or 
about the 22d of August (the time Bostwick says he sent Sym- 
ington for his cattle). 

The next day after Symington came and got the cattle, Stockham 
came and said he had sold them to Symington, and from that time 
forward the bills for pasturing them were to be charged to Sym- 
ington. 

He then went dowH to Bostwick's, and Bostwick told him to 
keep Symington's cattle, that Symington was hauling for him and 
he would pay the bills weekly, and when at the end of the week 
the bill was presented to Bostwick, he, Bostwick, paid the bill and 
informed witness he had nothing to do with the cattle, except that 
he wished to keep Symington along. 

This deposition certainly makes out a complete case for Syming- 
ton, if it is to be believed. But certainly the very completeness 
of the deposition, the fact that it covers every point in the case so 
entirely, casts some suspicion on the testimony. But there is a 
stronger objection to it. The whole deposition taken together fixes 
the date of Symington's purchase between the twentieth and 
twenty-fifth of August, a date correspondmg with the alleged pur- 
chase of Bostwick, and nearly a month after his alleged purchase, 
which by his own showing was the twenty-eighth or twenty-ninth of 
July. 

It looks as if when this deposition was given, Symington's inten- 
tion was to claim the purchase as having been made by him at the 
time he took the cattie from Winters' pasture, about the twentieth 
or twenty-second of August. But at the trial, for some reason or 
other, he changes his base, and claims to have bought them in July. 
If Smith's testimony impeaches the statements of Bostwick and 
Stockham, it equally impeaches the testimony of Symington. 
Taking the whole testimony together, the case is involved in much 
doubt, with an apparent decided preponderance of testimony in 
favor of plaintiflF, who derives titie from Bostwick. But if tiiere 
had been a general verdict of a jury the other way, and the Court 
below had approved that verdict, this Court would not probably 
have felt authorized to interfere. In this case, however, there 
was no jury, the case having been submitted to the Court by 
stipulation without a jury. The Judge who tried it wrote a long 
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and able opinion reviewing the testimonj, with meet parts of which 
we fully concur. He also filed a special finding of facts. One of 
those findings, and the one which is the foundation of defendant's 
right to a judgment, is as follows : 

" First — In the month of August, a.d. 1864, one Stockham was 
possessed of an ox team as his own property, composed of eight 
oxen, together with the wagon, yokes, chidns, etc., mentioned in 
the complaint, and whilst so possessed, sold tad delivered the siune 
to Jacob Sjrmington for the price of six hundred dollars, of which 
price the sum of eighty-four dollars and forty cents was immedi- 
ately paid, and the balance to be paid in service with the team, a 
portion, if not all, of which service was subsequently rendered ; 
but no bill of sale was given, the plaintiff [meaning Stockham] 
reserving the legal title in himself until the price of the team 
should be paid." 

. There is absolutely no testimony in the case supporting the lat- 
ter part of this finding. Symington does not assert a conditional 
sale to himself in August, but an absolute sale in July. Tartan 
Smith's testimony, as it regards the declarations of Symington, of 
Stockham, and of Bostwick, refers only to an absolute sale. 

The only language in all the testimony which could be tortured 
-into a reference to a conditional sale, is that of A. J. McCreery, 
who testified that " Symington said they were his when he paid for 
them ; that Bostwick held them." This language would indicate 
that Symington claimed some sort of contract for the purchase of 
the cattle from Bostwick ; not that he had bought them from Stock- 
ham either conditionally or absolutely. 

But this does not amount to sufficient testimony to justify any 
finding. It is a mere declaration of Symington in his own favor, 
which he afterwards contradicts under oath. It may, however, be 
said that the latter part of this finding is mere surplusage. That 
you may strike out all that part which refers to the reservation of 
title by Stockham, and it is then a good finding to support a judg- 
ment in favor of defendant. If the letter portion of the finding 
were stricken out, it is undoubtedly true that it would then be a 
good finding to support the judgment. 

But the latter portion is a material part of the finding, and we 
do not think it can be thus summarily disposed of. We are not 
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sure that the Judge who found a conditional sale would have been 
willing to find an absolute sale. 

The learned Judge of the Court below admits that he was im- 
pressed throughout the trial with the improbability that Stockham 
would have sold his team to an irresponsible man like Symington, 
but got rid of this idea when he became possessed of the idea of a 
conditional sale, and Stockham's retaining the title in himself until 
the team was paid for. 

If then he had not arrived at the conclusion that there was a 
conditional sale (and we think he had no testimony before him to 
arrive at such a conclusion) he would most probably have deter- 
mined that the weight of testimony as to a positive sale was in favor 
of plaintiff. 

Again, if there was a conditional sale, there is a total absence 
of testimony showing the exact conditions thereof. K there were 
conditions precedent to be performed by Symington before the title 
vested in him, he should have shown these conditions performed. 
If he was not to have titie 6r absolute right of possession until he 
had paid for the team, it appears to us he totally fails to make a 
case. 

He shows, taking his testimony for truth, that he had the cattle 
about one hundred and ninety or one hundred and ninety-five days; 
that his hauling for Bostwick amounted to a fraction less than one 
thousand one hundred dollars. From this was to be deducted all 
the expenses of himself and cattle, repairs to wagon, the purchase 
of four oxen to replace those that died, etc. One ox is stated to 
have cost fifty dollars ; if the others cost the same, here is an item 
of two hundred dollars. The cattie seem to have cost for pastur- 
age, two dollars per night, and not less than three hundred and 
eighty for the whole period. Besides this, hay was bought for feed- 
ing most of the time. Toll and tavern bills on the road were to 
be paid ; shoeing cattie, repairing wagon, and the personal expen* 
ses of Symington, all come out of this one thousand one hundred 
dollars. The probability is that all these expenses fell littie short, 
if they did not exceed, one thousand one hundred dollars. 

It appears to us the first finding of fact is not sustained by the 
testimony, and the ends of justice require a new trial should be 
had. 
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Judgment is reversed, and a new trial ordered. 

Lewis, C. J., concurring speciallj. 

I concur in the reversal of the judgment, upon the ground that 
the first finding of the Court was not warranted by the evidence. 



H. MACKIE ET AL., Appellants, v. J. V. A. LANSING, 

Respondent. 

A party holding a mortgage is not barred of his right to foreclose the same until 
four years shall have elapsed from the accruing of the action, although the stat- 
ute may have barred an action at law on the debt before that time. 

A party taking a second mortgage during the period intervening between the time 
when the statute bars the action at law, and when it bars the proceediog to 
foreclose, holds his lien subject to the first mortgage. 

Appeal from the District Court of the First Judicial District, 
Storey County, Hon. C. Burbank presidmg. 

The facts are stated in the Opinion. 

Campbell ^ Seeley^ for Appellants. 

Williams ^ Bixler^ for Respondent. 

Opinion by Beattt, J., Lewis, C. J., concurring. 

This was a suit brought on a note executed in the State of Ne- 
vada in the year 1862, secured by mortgage on real estate situated 
in this State (then Territory). The note, after it became due and 
was barred by the Statute of Limitations of the then Territory of 
Nevada, was renewed by a special promise in writing. But before 
this renewal, another and intervening mortgage had been executed 
by the defendant to a third party. 

The Court below held that the plaintiff's note having been barred 
at one time by the Statute of Limitations, the security was gone, 
and the second mortgage took precedence. 

Thia was an error : although the plaintiff's right to sue on the note 
itself may have been barred at one time, his right to foreclose the 
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mortgage is not barred until the lapse of four years. (See Henry v. 
Confidence Co.^ 1st Nev. State Reports, 619.) That time had not 
elapsed when this suit was brought. According to the finding of 
facts in the Court below, appellants were entitled to a precedence of 
lien on the undivided half of the property described in the complaint 
to secure their debt. 

The judgment of the Court below is reversed, and the Court will 
enter up a decree in accordance with this opinion. 



MOSES WICK, Respondent, v. W. T. O'NEALE, Adm'r, 

Appellant. 

When a party dies owing a debt not barred by the Statute of Limitations at hia 
death, the holder of the claim has one year after administration granted on the 
debtor^s estate, within which to bring his action, although the action would 
have been barred in less than one year, if the debtor had lived. 

This extension of the time within which the action may be brought is subject only 
to this qualification, that if the claim is presented to the administrator and re- 
jected, suit must be brought thereon within three months after rejection. 

This twelve months' extension applies to all classes of cases, as well those debts con- 
tracted out of the State, and which are otherwise barred by six months' limitar 
tion, as others. 

Appeal from the District Court of the First Judicial District, 
Storey County, Hon. R. S. Mesick presidmg. 

The facts are stated in the Opinion. 

Mitchell ^ Hundley^ for Appellant. 

McRae ^ Rhodes^ for Respondent. 

Opinion by Lewis, C. J., full Bench concurring. 

This action is brought upon a promissory note executed by one 
W. 0. Middleton, at Oroville, in the State of California, on the 
eleventh day of June, a.d. 1864, by which he obligates himself to 
pay the sum of five hundred dollars to the plaintiflF in thirty days 
from the time of its execution. 

By the findings of fact set out in the record it appears that, on 
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the ninth day of October, nearly three months after the maturity of 
the note, the maker, Middleton, died ; that, on the fourteenth day 
of November following, the defendant vba duly appointed adminis- 
trator of the deceased's estate, and on the eleventh day of July, a.]>. 
1865, about five months after this appomtment, the note was regu- 
larly presented for allowance as a claim against Middleton's estate, 
and rejected by the administrator ; and within two months there- 
after this action was brought, and judgment entered in favor of the 
plaintiff. The only defense relied on by the defendant is based 
upon the thirty-fourth section of the Statute of Limitations of this 
• State, which declares that ^'An action upon any judgment, contract, 
obligation, or liability for the payment of money or damages ob- 
tained, executed, or made out of this Territory, can only be com- 
menced within six months from the time the cause of action shall 
accrue." (Laws of 1862, p. 82.) 

This is an amendment of section thirty-four of the general Stat- 
ute of Limitations, and the defendant claims that under it the note 
in question is barred, and hence that no action can be maintamed 
upon it. There is, however, another section of the Statute which 
clearly excepts from the operations of this section ail cases where 
the debtor dies before the Statute has fully run. It provides that 
^^ if a person, against whom an action may be brought, die before 
the expiration of the time limited for the commencement thereof, 
and the cause of action survives, an action may be commenced 
against his executors and administrators afl^er the expiration of that 
time, and within one year aft;er the issuing of letters testamentary 
or of administration." (Section 23, page 30, of the Laws of 1861.) 

This section beyond all doubt extends the time for the commence- 
ment of actions to one year from the time of the issuing of letters 
testamentary, in all cases where the person against whom the action 
may be brought dies before the Statute has fully run. 

In this case, the maker of the note died before the Statute had 
run, and the action was brought in less than one year aft^r the de- 
fendant had been appointed administrator : hence it clearly comes 
within section twenty-three, above referred to. This section must, 
however, be construed in connection with Section 136 of the Probate 
Act, which makes it the duty of any person whose claim against an 
estate is rejected, to bring his action against the executor or ad- 
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miniBtrator withm three months after such rejection, if it be then 
due ; and if not, then within three months after it becomes due. 

Though the creditor of the estate has one year from the time let- 
ters testamentary are issued within which to commence his action, 
it is always with the qualification that it is commenced within three 
months after the claim upon which it is based is rejected by the 
executor or administrator. Thus the holder of the claim has one 
year after the appointment of the executor or administrator within 
which to bring his action, unless he voluntarily shortens that time 
by presenting his demand at a period more than three months be- 
fore the expiration of the year. To illustrate : The plaintiff in this 
case could, if he chose, have deferred the presentation of the note 
upon which the action is brought for nine months after letters were 
issued to the defendant, and he could then have delayed three 
months after its rejection before bringing suit ; thus he would have 
a year after the appointment of the defendant within which to bring 
his action, or he could have shortened that time by presenting his 
claim immediately upon the issuance of letters, and thereby made it 
necessary for him to institute his action within three months aftier 
the appointment of the defendant. 

But it is claimed by counsel for appellant that the twenty-third 
section of the Statute of Limitations, referred to above, does not 
apply to that class of actions referred to in the amended section 
thiHy-four. 

Why it should not, we are utterly unable to see. Section thirty- 
four, as amended in the year 1862, becomes a part of the general 
Statute of Limitations, and section twenty-three clearly applies to 
all actions referred to in the Act. If it were the intention of the 
Legislature to except all actions accruing out of the State from the 
operation d section twenty-three, such an exception should have 
been incorporated in some part of the law. That has not been done ; 
we, therefore, hold that it applies to all actions, irrespective of where 
they may accrue. 

The judgment of the Court below must be affirmed. 
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CYNTHIA A. WILDE, Respondent, v. JONATHAN S. 
WILDE, Appellant. 

When the statute says an order may be made on due notice to the opposite side, it 
means the statutory written notice of five days, and it would not be proper to 
hear a motion and make the order untU such notice had been given and the 
full five days expired. 

Under the statute providing for the payment of alimony pendente litCy the Court can- 
not make an order for the payment of past expenses after the suit has been 
finally decided against the wife, although the motion was made before the de- 
cision of the case. 

Appeal from the District Court of the Second Judicial District, 
Ormsby County, Hon. S, H. Wright presiding. 

The facts are stated in the Opinion. 

Geo. A. Nburse, Attorney Generalj for Appellant. 

Clayton ^ Clarke^ for Respondent. 

Opinion by Beatty, J., Lewis, C. J., concurring. 

In this case, a bill seeking a decree of divorce from her husband 
was filed by the plaintiff in the month of April. In the early part 
of May an answer was filed. On the thirtieth day of May the 
cause was set for trial on the eighth day of June. 

On the fourth day of June, the plaintiff's attorney gave notice 
that on the eighth (the same day the case had been set for trial) 
he would move the Court for an allowance to be made the plaintiff 
out of her husband's estate by way of alimony pendente lite, and 
to enable her to prosecute the suit. This motion was called up at 
the meeting of Court on the morning of the eighth, and defendant 
objected to the motion being then heard, because he had not had 
five days' notice thereof, and had not been served with a copy of the 
affidavit on which the motion was based. 

The Court took the motion under advisement, and directed the 
plaintiff to serve on defendant a memorandum of amounts claimed 
for the prosecution of suit, for support pendente lite^ etc. 

In the mean time the trial proceeded, and no further steps were 
taken with the motion (unless it was the furnishing to defendant 
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the memorandum of accounts claimed, which the Court had di 
rected) until the trial terminated in a judgment for the defendant. 
The statute says an order for alimony in cases of this sort may be 
made on " due notice." We think due notice means such notice as 
is prescribed for all motions in the General Practice Act, that is, a 
written notice of five days, when both parties reside in the district 
where the motion is to be made, as in this case. 

As only four days' notice was given, we think the Court could 
not properly have heard and determined the motion at the time it 
was called up, on the morning of the eighth of June, unless by 
consent of defendant. As this consent was not given, we think the 
motion was properly laid over. 

In the mean time the case came on for trial, and that trial having 
resulted in a judgment for defendant, we are of opinion that after 
judgment, the Court could not proceed to determine the motion. 

Alimony is granted to a wife applying for a divorce pendente lite^ 
because having made a prima facie case by her bill, she is entitled 
to the means of establishing that case on trial if it can be done. 

Usually a case cannot be brought to trial without money. There- 
fore the law has provided in the case of married women, whose 
property is generally entirely under the control of the husband, 
that he shall furmsh her out of the common property with sufficient 
means to carry on the suit and determine whether she is entitled 
to the relief sought in her bill. If this were- not done, there might 
be a total failure of justice, for a tyrannical husband might abuse 
his wife to any extent and protect himself from the consequences 
the law visits on such conduct, by denying her the means of assert- 
ing her rights in a Court of Justice. But if it could be known 
beforehand that the wife had no just cause of action, the law would 
not compel the husband to pay the costs of a groundless suit brought 
against himself. So after it has been determined by the judgment 
of the Court that it was a groundless action, it would not be proper 
to make an order for past costs and expenses of such action. Pay- 
ing the costs after the suit was over and decided could not alter the 
judgment. 

In a proper case, where there was a motion for a new trial pend- 
ing, or even an appeal pending, the Court below might, in its dis- 
cretion, allow alimony to enable the wife to prosecute the case to 
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jBnal hearing. Bat when the controversy is entirely ended by a 
judgment for the husband, who is defendant, it is an error to make 
an order for past costs and expenses. (See Sections 416 and 417 
of Bishop on Marriage and Divorce.) 

It is urged that this Court has no jurisdiction in this case because 
the amount ordered to be p^ud is less than three hundred dollars* 
This Court has jurisdicticm in all Chancery cases, whatever may be 
the amount in controversy. This comes within the jurisdiction of 
this Court. The order complained of was made after judgment, 
and is therefore an £q)pealable order under the statute. 

Hie order directing the defendant Jonathan L. Wilde to pay 
one hundred and ninety-three dollars and seventy-five cents into 
Court is hereby reversed and set aside, and the Court below will 
make an order to that effect in its minutes. 



W. M. SEAWELL, Respondent, v. D. COHN, Appellant. 

A sues B, and attaches hifl goods. C, for the purpose of releasiog the goods, entered 
into a bond conditioned to pay to plaintiff, on demand, anj judgment he maj 
recover against B. The attoraejs of A and B adjust the amount due from B 
to A, and enter into a written stipulation that judgment may be entered up in 
Court in favor of A for the amount due, with a promise that if B pays half the 
amount in thirty days, he may have sixty days to pay the balance. The judg- 
ment is entered up for the amount found due to A, but there is no order of Court 
in regard to staying execution either for thirty or sixty days. Held^ this ar- 
rangement did not discharge the surety on the bond given to release the prop- 
erty attached. 

Appeal from a judgment of the District Court of the Ninth Ju 
dicial District, Esmeralda County, Hon. S. H. Chase presiding. 

The facts are stated in the Opinion. 

J. H. Hardy and Boring ^ Brown, for Appellant. 

The appellant was only a surety or guarantor. The bond ^ven 
should be held merely as a statutory undertaking to release property 
under attachment. (Parsons on Contracts, Vol. II, pp. 67-8 ; Ifts 
WiUiams v. Dana, 18 Cal. 339.) 

W. M, SeaweU, for Respondent. 
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The answer does not show that the execution was stayed by the 
stipulation between attorneys entered into when judgment was ren- 
dered. The fact, not being stated in the answer, cannot otherwise 
be made available. (See BartUtt v. Crozier, 17 John. 457, and 
Barrow v. Frink, California case not yet reported.) 

The bond was an original and not collateral undertaking. (^Palmer 
V. Vance, 13 Cal. 558 and 558 ; Tissot v. Ba/rling, 9 Cal. 278 ; 
And V. Magrvder, 10 Cal. 282 ; Parsons on Contracts, Vol. 11, 
page 69.) 

Opinion by Bbattt, J., full Bench concurring. 

In the spring of 1864, J. A. Brimhall brought suit against the 
Durand Mill & Mining Company for $850, and sued out a writ of 
attachment, which was levied on the goods of defendant. 

To procure the release of these goods, D. Cohn and Solomon Ashim • 
executed an undertaking which, after reciting the attachment, etc., 
concludes as follows : 

"Now, therefore, we, the undersigned, do hereby undertake, 
jointly and severally, in the sum of one thousand dollars, to the ef- 
fect that we will, on demand, pay to the plwntiff the amount of any 
judgment that may be recovered in favor of said plaintiff in above 
action and costs of suit — ^not exceeding the said sum of one thousand 
doUars ($1,000). 

" Sealed with our seals. 

« Dated this 23d day of April, a.d. 1864. 

" D. Cohn, [Seal] 

" Solomon Ashim, [Seal]." 

In the month of July, 1864, judgment was rendered in favor of 
Brimhall for seven hundred and fifty-one dollars and costs of suit. 
This judgment was never satisfied, and Brimhall* assigned the un- 
dertaking, which was given for release of goods attached, to the 
present plaintiff, who instituted this action. 

The defense made to the action is, that Brimhall, after Cohn and 
Ashim had executed the undertaking, extended the time of payment 
to the Durand Mill & Mming Company without consulting them. 

The portion of the answer settmg up this defense, so far as it re- 
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lates to extension of time, and which it is material to notice, is as 
follows : 

That, on the 5th day of July, 1864, and subsequent to the execu- 
tion of said undertaking, the said J. A. Brimhall, for a valuable 
consideration, made and entered into astipulation with said Durand 
Mill k Mining Company, extending the time of payment of the 
judgment in said action sixty days, of which the following is a copy : 

^' In the District Court of the Second Judicial District, Esme- 
ralda County, Nevada Territory. — J. A. Brimhall^ plaintiff, v. Ihir 
rand Mill ^ Mining Company^ defendant. It is hereby stipulated 
and agreed by and between the above named pluntiff and the above 
named defendant, that plaintiff do have and recover judgment 
against said defendant in this action, for the sum of seven hundred 
and fifty-one dollars, and costs of suit ; and that said judgment 
specify that the whole amount thereof be paid in United States gold 
coin. 

" It is further agreed by said plaintiff, that plaintiff will stay exe- 
cution upon said judgment for sixty (60) days from the date hereof ; 
provided, that the defendant will, within thirty (30) days from this 
date, pay to plaintiff the one-half of the amount of said judgment. 

" T. M. Pawling, 



« Aurora, July 5, 1864." 



" Attorney for Defendant. 
" W. M. Seawell, 

" Attorney for Plaintiff! 



This answer was demurred to and the demurrer sustained. The 
defendant declmed to answer further, and judgment was rendered 
for plaintiff. The defendant appeals, and the only question raised 
is, whether the execution of this instrument by the attorneys in the 
case of J". A. Brimhall v. The Bur and Mill ^ Mining Company 
operated as a release of Cohn & Ashim. 

Appellant relies on the general proposition that extension of time 
to a principal without the assent of his surety exonerates the surety. 

It has been frequently held in the case of guarantors of promis- 
sory notes that where the payee extends the time of payment, and 
so binds himself by a legal and valid contract that he cannot pro- 
ceed to the collection of the note until the expiration of the time 
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mentioned in the new contract, this releases the guarantor, unless he 
has either expressly or by implication sanctioned the new contract 
for extension of time. 

But whether the obligors in a bond given for the release of goods 
seized under attachment would stand in the same position, is not so 
well settled. These obligations are direct and positive obligations 
(at least such is the form of this undertaking) to pay any judgment 
that may be rendered against the party whose goods have been at- 
tached. Upon the rendition of the judgment, the parties to the un- 
dertaking might undoubtedly pay the same, and take steps against 
the judgment debtor, without any regard to any stipulations he may 
have made with the judgment creditor. 

This would seem to be the view of a similar case taken by the 
Supreme Court of California. (See Palmer et€iL v. Vance et al., 
18 Cal. 553.) 

On the other hand, we think, from the language used by Chief 
Justice Shaw, in delivering the opinion in the case of Fulham v. 
Valentine^ (11 Pickering, 156) that he was perhaps of a contrary 
opmion. 

But, whatever may be the rule in a case where the extension of 
time is made obligatory on the creditor, we do not think this case 
comes within the rule. The answer shows the signing of a certain 
agreement by the attorneys in the case, but this did not of itself 
operate necessarily as a stay of execution, for two reasons : First, 
the agreement is to stay the execution for sixty days, " provided, 
the defendant will, within thirty (30) days from this date, pay to 
the plaintiflf the one-half of the amount of the said judgment." 

Here there is an agreement to stay execution for sixty days 
" provided " something else is done within thirty days. There is 
no allegation that this other thing was done within the thirty days. 

Then, clearly, it does not appear plaintiff was bound to stay the 
execution for sixty days. Nor do we think he was even bound to 
stay it for thirty days. There is nothing to that effect in the agree- 
ment. As we interpret this instrument, it was in the discretion of 
plaintiff at any time to issue his execution, until the half of the debt 
was paid. If half the debt had been paid, then the defendants 
might have claimed the benefit of tlus contract. If paid before the 
issuance of execution, they might well have claimed that none should 
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be issued until tilie expiration of the sixty days after judgment. If paid 
after the issuance of Hie execution, tiie plaintiff would probably hare 
been, at least morally, if not legally, bound to suspend any action 
under the execution until after the expiration of the stipulated pe- 
riod. We think, then, that the agreement itself did not amount to 
an absolute extension of time. 

But there is another objection to this agreement. It was an 
agreement made in the progress of the trial by the attorneys. 

Such agreements are proper enough in themselves, but if they 
are to affect the parties to the siut after the judgment is rendered, 
it seems to us they should be filed in the case, (there is no evidence 
this ever was filed) and enforced by the judgment or order of tiie 
Court. When parties agree, either by themselves or their attorneys, 
that a certain judgment shall be entered up, and that no execution 
is to be issued for a certain time on that judgment, the terms of that 
agreement should be incorporated in the judgment, or else in a sep- 
arate and distinct order of Court. Otherwise, we see nothing to 
prevent a party from violating such agreements. In this case, sup- 
pose the defendants had padd half the judgment immediately after 
its rendition, and the plaintiff the very next day had demanded exe- 
cution for the balance, we see no way he could have been prevented 
firom getting it. The clerk could not take notice of this paper, 
signed by the attorneys, but neither filed nor made the subject of 
any order of Court. He must issue the execution when demanded* 
Possibly the Court might in such a case, on proper application, stay 
the execution for the sixty days, but we would doubt the propriety 
of going behind the judgment even by the Court. 

We refer to the case in 11 Pickering, just cited, for the eflfect 
and operation of such agreements when not acted on by the Court. 

The judgment of 4he Court below must be affirmed, and it is so 
ordered. 
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Upon a return to a writ of certiorari, this Court can only inquire whether the tri- 
bunal certifying its proceedings has, or not, exceeded its jurisdiction. 

The District Court has the power to appoint a receiver on an ex parte application, 
when a proper showing is made, as in this case. 

The Court will appoint a receiver when one partner excludes his copartner from a 
participation in the affairs of the partnership. So, too, when both partners 
have assigned their respective interests, and the assignees cannot agree. 

When suit is brought and summons issued, the Court has power to appoint a re- 
ceiver before the summons is served on defendants. But the appointment of 
a receiver ought not to be made without notice, except in cases of emergency. 

This waa a writ of certiorari issued from this Court upon the pe- 
tition of Thomas H. Williams et aL<, defendants in the suit of H. 
G. Maynard against Isaac Railey et al,^ to the District Court of the 
Second Judicial District, requiring that Court to show by what au- 
thority certain orders were made in relation to the appointment of 
a receiver, and the taking possession of certam property. 

WilHama ^ Bixler^ for Petitioners. 

This writ will be issued when an inferior Court has exceeded its 
jurisdiction, and there is no adequate remedy by appeal, or when 
such Court has not regularly pursued its authority. 2d Bacon's 
Abridgment, " Certiorari." 

A suit is not commenced before the summons is issued. This or- 
der was made before suit commenced, and therefore without author- 
ity. (See Edwards on Receivers, page 13.) 

Property cannot be seized except upon due process of law, and 
after hearing. 

Defendants Williams & Frankenthal were in possession of the 
property, and within the jurisdiction of the Court. No order de- 
priving them of their property could be made without notice. (Edw. 
on Receivers, pages 14 and 15.) 

The plaintiff only claims that he is tenant in common with defend- 
ants. The utmost the Court could do would be to appoint a receiv- 
er to collect his share of the rents. 

Geo. A. Nourse and R. M. Clarke^ for Respondents. 
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The question here is not whether the Court below erred in ap- 
pointing a receiver, but whether it exceeded its jurisdiction. The 
District Court certainly had jurisdiction of the subject matter (a 
suit in equity) and of the parties in this action. Courts of Equity 
have the power to appoint receivers. How has the Court exceeded 
its jurisdiction ? Such orders are constantly made by Courts of 
Equity. (See 3d Pier Williams 879, cited in Edwards on Receiv- 
ers, 12.) 

The bringing of the suit gave the Court jurisdiction. (^Ex parte 
Cohen, 6 Cal. 320 ; Prader v. Purkett, 13 Cal. 591.) 

In all cases of emergency (and of this the Court below is the 
judge) Courts of Equity appoint receivers before answer is made. 
(Gibson ^ HarrU^ v. Martin, 8 Paige, 481 ; Vann v. Bamett, 2d 
Brown's C. C. 157 ; Middleton v. Dodvwell, 13 Vesey, 266 ; Lhyd 
V. Passingham, 16 Vesey, 59 ; Scott v. Beecher, 4 Price, 346 ; 
Bhodgood v. Clark, 4 Paige, 674 ; Duckworth v. Trafford^ 18 
Vesey, 283.) 

Opinion by Lewis, C. J., full Bench concurring. 

This case comes before this Court upon a writ of certiorari issued 
to the District Court of the County of Ormsby, the defendants 
claiming that the Court below had exceeded its jurisdiction in the 
appointment of a receiver of certain property and business in which 
all the parties to the action seem to claim some interest. 

Section 403 of the Civil Practice Act of this State, provides 
that " this writ may be granted on application by any Court of this 
State, except a Justice's Court, in all cases where an inferior tri- 
bunal, board, or oflScer exercising judicial functions has exceeded 
the jurisdiction of such tribunal, board, or officer, and there is no 
appeal, nor in the judgment of the Court any other plain,. speedy 
and adequate remedy;" and Section 409 of the same Act declares 
that " the review upon the writ shall not be extended further than 
to determine whether the inferior tribunal, board, or officer has 
regularly pursued the authority of such tribunal, board, or officer.** 
Evidently, the only question which can properly be inquired into 
upon this writ, is that of jurisdiction. 

If it appear that the jurisdiction of such tribunal, board, or offi- 
cer has not been exceeded, there is no foundation for the writ. 
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The expression employed in the latter section above quoted, that 
the inquiry shall extend no further than to determine whether the 
inferior tribunal " fias regidarly pursued its authoritt/y^ certainly 
does not authorize an inquiry into any irregularity or question be- 
yond that of jurisdiction. If the issuance of the writ is only per- 
mitted when an inferior tribunal, board, or officer has exceeded his 
or its jurisdiction, it is clear that no other question but that of 
jurisdiction can be inquired into upon its return. A mere irregu- 
larity, however gross it may be, cannot properly be the subject of 
inquiry upon it. Hence, we will confine our considerations to the 
question of jurisdiction simply. 

Section 148 of the Practice Act, which reads as follows, ex- 
pressly gives the District Court the power to appoint a receiver in 
certain cases: ''A receiver may be appointed by the Court in 
which the action is pending, or by a Judge thereof. Krst, before 
judgment, provisionally, on the application of either party when he 
establishes a prima facie right to the property, or to an interest in 
the property which is the subject of the action, and which is in 
possession of an adverse party, and the property or its rents and 
profits are in ganger of being lost or materially injured or impaired. 
Secondly, after judgment, to dispose of the property according to 
the judgment or to preserve it during the pendency of an appeal ; 
and thirdly, in such oilier cases as are in accordance with the prac- 
tice of Courts of Equity jurisdiction.'' 

This section, it seems to us, settles the question of the power of 
the Court to appoint a receiver in proper cases, and the complaint 
as clearly makes out a case in which the relief claimed by the 
plaintiff" could not properly be refused. The bill or complaint con- 
tains substantially the following allegations : That in the month of 
July, A.D. 1864, the defendant Isaac Railey, and one J. Neely 
Johnson, both of the County of Ormsby and State of Nevada, 
formed and entered into a copartnership for the purpose of erect- 
ing a quartz mill in said county for crushing and reducing gold and 
silver-bearing rock, and extracting therefrom the precious metals ; 
that the copartnership thus formed transacted their business under 
the firm name of Johnson & Railey ; that two hundred acres of land 
which were necessary to the convenient working of the quartz 
mill were purchased, and the mill erected thereon; that the co- 
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partnership thus formed carried on the business of crushing and 
reducing gold and silver ores, from the twenty-second day of Au- 
gust, A.D. 1864, to the sixth day of March, a.d. 1865 ; that dur- 
ing this period, the defendant Railey managed and controlled the 
entire business of the concern, which was very profitable, and that 
during that time he received as profits therefrom at least the sum 
of thirty thousand dollars ; that out of such profits, Johnson had not 
received over six hundred dollars, although he was entitled to one- 
half of the net profits of the business ; that in the month of March, 
A.D. 1866, the defendant Railey ousted Johnson from the posses- 
sion of the mill, land, and all other property of the firm, and de- 
prived him of all participation in the management of their property 
and business, and has ever since deprived him of all such control, 
and has ever since appropriated all the profits of the business to 
his own use ; that in the month of September, A.D. 1866, Johnson, 
by his deed bearing date of that day, granted, bargained, sold and 
conveyed to the plaintiff in this action all his right, title and inter- 
est in and to the said land, mill, and all other personal property 
belonging to the firm of Johnson & Railey, together with all rights 
and claims of whatever description held or owned by him against 
the defendant Railey arising out of the business transactions of the 
partnership ; that on the seventh day of August, a.d. 1866, Railey 
absconded from the State of Nevada, leaving the defendants 
Frankenthal and Williams in possession of all the property, real, 
personal and mixed, belonging to the said partnership ; that Railey 
is and was at the time of his absconding, insolvent and totally irre- 
sponsible, and that Frankenthal and Williams are also insolvent 
and irresponsible ; that on the fourth day of October, a.d. 1866, the 
plaintiff demanded of the defendants Frankenthal and Williams, 
who were in possession of the property under Railey, to be let into 
possession thereof, but that they refused to give him such posses- 
sion ; that the use of the mill is reasonably worth the sum of 
twenty-five hundred dollars per month, and that owing to the in- 
solvency of Railey, Frankenthal and Williams, the plaintiff is in 
danger of losmg all the profits from the business of the firm, and 
all the rents of the mill and other property. 

Upon a sworn complaint containing these allegations, the Court 
below made an order appointing one Thomas G. Taylor receiver of 
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all the property of the firm of Johnson & Railey, and all the rents, 
issues, and profits thereof, and upon the refusal of the parties in 
possession to surrender the possession and control of the property 
to the receiver, the Court made an order directing the Sheriff of 
the County of Ormsby to place him in possession thereof. A 
stronger case for the interposition of a Court of Equity by the 
appointment of a receiver could hardly be made out. 

In partnership cases where all the partners have an equal right, 
not only in the conduct of business, but also in its settlement after 
dissolution, a failure to agree among themselves, or the refusal of 
one partner to allow the other to participate either in conducting 
or the settlement of the business, obviously presents a case for the 
appointment of a disinterested party under the direction of the 
Court to close up the business and protect the property. When 
the conduct of one partner is incompatible with the relations of the 
copartnership, and is likely to result in loss or injury to any of his 
copartners, it has been the invariable practice of Courts of Equity, 
upon the application of any of the partners, to dissolve the part- 
nership and appoint a receiver. " Where," says Mr. Edwards, 
" either partner has a right to dissolve the partnership, and the agree- 
ment between the parties makes no provision for closing up the 
concern, it is a matter of course to appoint a manager or receiver 
on a bill filed for that purpose, if they cannot arrange the matter 
between themselves." (Edwards on Receivers, 809.) A receiver 
will be appointed to settle up the business when it is shown that the 
surviving partner is insolvent, dishonest, or is not a fit person to 
close up the affairs of the partnership. (Id.) 

Where two members of a partnership obtained a renewed lease 
of the partnership premises, and the administratrix of a deceased 
partner showed a prima facie title to participate in the benefits of 
it, a receiver waa appointed to protect the property until the rights 
of the parties could be determined. (Id. page 310.) So upon a 
bill filed by the assignees of a bankrupt partner against the solvent 
partners, praying for the sale of the partnership effects, a division 
of the proceeds, and for a receiver. Lord Eldon decreed according 
to the prayer of the bill. " The consequence is," said his Lord- 
ship, " that the assignees of the bankrupt partner are become 
quoad^ his interest tenants in common with the solvent partners ; 
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and the Court must then apply the principle upon which it proceeds 
in all cases where some members of a partnership seek to exclude 
others from that share to which they are entitled, either in carrying on 
the concern, or in winding it up when it becomes necessary to sell 
the property, with all the advantages relative to good will, etc." The 
case of Phillips v. Atkinson (2 Brown's Ch. Cases, 272) seems to 
be directly in point here. In that case the plaintiff's and defend- 
ant's testators had been partners. A bill was filed for an account 
and the appointment of a receiver. The defendant opposed the 
appomtment of a receiver as an imputation upon his character, 
insisting that he was a proper person to receive. Lord Kenyon, in 
delivering the opinion, said : ^^ It was not at all so ; that where 
there was a copartnership there is a confidence between the parties, 
and if the one dies, the confidence in the other partner remains, and 
he shall receive ; but when both are dead, there is no confidence 
between the representatives, and therefore the Court will appoint a 
receiver." In the case under consideration, although neither of 
the partners are dead, yet their respective interests, having passed 
to third parties, the reason for appointing a receiver is the same in 
this case as in that of Phillips v. Atkinson. A receiver will also 
be appointed where any of the partners seek to exclude another 
from taking that part in the concern which he is entitled to have, 
whether such attempt to exclude occurs during the continuance of 
the partnership, or after its dissolution, and during the closing up 
of the business. (Edwards on Receivers, 329, and cases there 
cited.) Upon this point Lord Eldon, in the case of Court v. JSdr- 
ris, (1 Turn, and Reess, 496) says : " The most prominent point in 
which the Court acts in appointing a receiver of a partnership con- 
cern, is the circumstance of one partner having taken upon himself 
the power to exclude another partner from as full a share in the 
management of the partnership as he who assumes that power him- 
self enjoys." In the case of Williams v. Wilson^ (4 Sandford's 
Ch. B. sec. 79) where it appeared that a partnership, which had 
been formed for the purpose of conducting an insane hospital and 
immigrant lazaretto, was broken up by cross suits and disagreements 
among the partners, the Court allowed a receiver, with directions to 
sell immediately the lease of the premises occupied, and the mova^ 
bles and good will of the premises. Chancellor Walworth, in de- 
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livering the opinion of the Court in the case of Martin v. Van 
Schnick^ (4 Paige Ch. R. 479) uses the followmg language : 

^' Each partner has an equal right in this case to the possession 
and control of the partnership effects and business, and if they 
cannot agree among themselves, it is a matter of course to appoint 
a receiver upon a bill filed to close the partnership concerns on the 
application of either party." 

These authorities clearly sustain the plaintiff's right to the ap- 
pointment of a receiver upon the cose made out in his complaint. 
Hence we have shown that the Court below not only had the power 
to appoint a receiver, but that the case made out by the bill fully 
warranted the exercise of that power. But it is claimed the Court 
had no jurisdiction to appoint a receiver at the time it did, because 
summons had not been served on the defendants, and no notice of 
the application given to them. An action had, however, been com- 
menced, and summons had been issued when the receiver was ap- 
pointed by the Court, and it had full jurisdiction of the subject 
matter. The very reason why a Court of Equity interposes in cases 
of this character is to prevent the mischiefs which might result 
from the tardy remedy of the Courts of law. It is a familiar rule 
that equity will always lend its aid where the remedy in the Courts 
of law is not adequate, or the delay in obtaining it is likely to result 
in injury or damage to the party seeking its aid. If a Court of 
Equity could make no order of the character made in this case 
until the service of summons on the parties to be affected by it, or 
until it was shown that they were purposely avoiding its service, 
equity would be shorn of half its efficacy. Many of the summary 
remedies which it affords are merely preventive, employed for the 
purpose of protecting a party from a threatened injury, but which, 
in many cases, would be utterly nugatory if the Court were not 
permitted to employ it until after the summons or notice. If the 
parties to be affected by the appointment of a receiver were beyond 
the jurisdiction of the Court, so that service of the summons could 
only be obtained by means of its publication, all the property 
sought to be protected by his appointment might possibly be wasted 
or destroyed, and the Court would thereby fail to grant that pro- 
tection or reUef which, by the clearest principles of justice, ought 
to be awarded. The power exercised by the Court in the appomt- 
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ment of a receiver upon an ex parte application, as was done in 
this case, is analogous to that exercised in granting a restraining 
order or temporary injunction. It is not unusual for the Courts to 
grant a restraining order upon ex parte application at the time of 
the issuance of the summons and before it is served, and yet in 
many cases such an order would as effectually deprive a person of 
the full enjoyment of his property as the appointment of a receiver ; 
and we have never heard it claimed that before such order could 
be made, summons must first be served on the person to be en- 
joined, or that if it were made before the service of summons, 
he was being deprived of his property without due process of law. 
As suit had been commenced, summons issued, and the Court had 
jurisdiction of the subject matter, we do not think it exceeded its 
jurisdiction in appointing a receiver. However, as the bill does not 
exhibit any great and pressing necessity for an immediate appoint- 
ment of a receiver without notice to the defendant, the Court did 
not exercise that caution which should be observed in making orders 
of this character. Such an error cannot, however, be corrected 
upon this proceeding. 

A receiver should not be appointed ex parte except in cases 
where it is clearly shown that the delay which would result 
from the giving of notice would defeat the rights of the complain- 
ant, or result in great injury to him. Cases may unquestionably 
arise where an immediate and ex parte appointment of a receiver 
would be necessary to afford the plaintiff that protection to which he 
may be justly entitled. This case does not, however, present any 
such pressing necessity, and we think notice should have been 
given ; yet as the order has been made, it should be allowed to 
stand until the defendant show cause why it should be set aside. 

The order of the Court below is affirmed. 
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STATE OF NEVADA, Appellant, v. WILLIAM SALGE, 

Respondent. 

There is no statute requiring a District Attoniey to sign an indictment. 
But even if his signature is necessary, still if that officer does sign it, and 
instead of signing " H., District Attorney of Douglas County," signs " H., 
Prosecuting Attorney of the 8th Judicial District (Douglas County composing 
that District) it is well. 

When a prisoner has pleaded " not guilty," it is in the discretion of the Court 
whether, or not, to allow him to withdraw that plea to interpose another. 

The prisoner has, however, an absolute right to withdraw that plea to interpose any 
good defense which has arisen since the last continuance of the case. 

The Court properly refused to allow defendant to withdraw his plea of " not guilty,'* 
to interpose a plea that was not sufficient in law as a defense, and besides being 
defective in form, could not by amendment be made available. 

When a prisoner makes out a proper case for continuance, on account of the 
absence of a material witness, it is error to compel him to go to trial on the 
admission of the District Attorney that the witness, if present, would swear to 
the facts as stated by defendant. 

Although the prisoner may not have made out a very clear case for a continuance, 
still if the Court below was of opinion that injustice was done the prisoner be- 
cause of the absence of his witness, the Court was justified in granting a new 
trial. 

When an order is made excluding defendant's witness from the court room, so that 
neither witness shall hear the others testify, and some of the witnesses come 
in during the trial, this may discredit such witnesses, and subject them to 
punishment for contempt. But the defendant himself not being in fault, is en- 
titled to their testimony. 

Appeal from an order granting a new trial in the District Court 
of the Second Judicial District, Ormsby County, Hon. R. S. 
Mesick, Judge of the First Judicial District, presiding. 

The facts are stated in the Opinion of the Court. 

Thomas H. Haydon^ for Appellant. 

This Appeal is authorized by Statutes of 1861, p. 486, sec. 469. 

It is in the discretion of the Court to exclude a witness from tes- 
tifying, who has improperly, and in violation of the order of the 
Court, come in whilst other witnesses are testifying. (1 Greenleaf 
on Ev. 432 ; 3 Starkie on Ev. 1733, and notes G. and H. ; 1 
Phillips' Ev. 268, notes and references ; Part 1, Cowen & Hills' 



S 821 
15 972 
15 976 



Digitized by VjOOQ IC 



322 SUPREME COURT OF NEVADA, 1866. 



The State v. Salge. 



notes to Phillips on Ev. note 501, page 720 ; 1 Arch. Crim. Prac. 
and Pleading, 167 and note 2 ; 2 Roscoe's Crim. Ev. 163.) 

It is only necessary, to avoid a continuance, to admit that the ab- 
sent witness will swear to the facts set out in the affidavit. It is 
not necessary to admit such facts are true. (2d edition Wharton, 
835 ; 9 Pick. 575.) 

These errors, if they were errors, were insufficient to authorize a 
new trial. (Stat, of 1861, sec. 428, page 421.) 

The affidavit for continuance was insufficient, the witnesses being 
out of the jurisdiction. (2 Ala. 320 ; 1 Ala. 275 ; 1 Howard, 
[Miss.] 100 ; 6 Smead & Marshall, 451.) 

Their testimony was cumulative, and there was no probability of 
procuring their attendance at a subsequent term of the Court, 
(Wharton Criminal Law, 2d edition, page 832 and notes ; Cam. 
V. MUlard^ 1 Mass. 6, and note ; 1 Archbold's Crim. Prac. and 
Pleadmg.) 

J. Neely JohnBon^ J. J> Musaer^ and R. M. Clarke^ for Re- 
spondent. 

Opinion by Beatty, J., full Bench concurring. 

Wm. Salgo was indicted for grand larceny. He was first tried 
and convicted and sentenced in Douglas County, where the offense 
was alleged to have been committed. That judgment was reversed, 
and the defendant obtained a change of venue to Ormsby County- 
He was again put on his trial, and the jury again found him guilty. 
The Court before which he was tried made an order granting him 
a new trial, and the State appeals from that order. 

The new trial was applied for on various grounds of alleged 
error committed by the Court during the progress of the trial. 
The Judge seems to have thought he did err in some one or more 
of the points alleged to have been error. 

The appellant now takes on itself to show that the Court did not 
err in the progress of the trial ; that the only error was in suppos- 
ing and acting upon the proposition that some error had before that 
time been committed. 

This leads us to the necessity of examining aeiHatim the errors 
alleged to have been committed in the progress of the trial. 
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By consent of parties, on the eleventh day of June, 1866, 
the trial was set for the twenty-seventh of that month, with the 
express understanding when the case was set, that the defendant 
in agreeing to set the trial for that day, should not be considered 
as having waived any right " to object to the indictment by motion, 
demurrer, plea or otherwise." On the twenty-ninth of June, the 
case came on in its order for trial, and defendant asked leave to 
withdraw his plea of not guilty, which had been entered prior to 
the trial in Douglas County. The Court refused to allow the with- 
drawal of the plea unless upon good cause shown. The defendant 
then moved for leave to file motion to quash indictment. This the 
Court also refused unless some good cause were shown for so doing. 
The defendant then presented to the Court a written motion to 
quash the indictment because it was signed by the " Prosecuting 
Attorney of the Eighth Judicial District," an officer unknown to 
the law. The Court ruled that the written paper contained no 
good ground for quashing the indictment, and refused to let it be 
filed. 

Respondent contends that the indictment was defective ; that it 
should have been signed by the " District Attorney of Douglas 
County," and not being so signed the Court should have allowed 
the motion to be filed, and should thereon have quashed the indict- 
ment. 

We know of no law which requires an indictment to be signed. 
Section 234 of the Criminal Practice Act states what the indict- 
ment shall contain. Section 235 gives the form of an indictment. 
Section 243 states that an indictment shall be sufficient when cer- 
tain things can be understood therefrom. Among other things, 
" That it was found by a Grand Jury of the District in which the 
Court was held." 

But in none of these sections is anything said about the indict- 
ment being signed by the District Attorney. Hence we are 
inclined to think it is not at all necessary that an indictment should 
be signed by the District Attorney. But even if such signature 
were necessary, we think in this case the signature was not defec- 
tive. This Court and all other Courts must take judicial notice of 
the laws of the State. We know that Douglas County, and that 
county alone, composed the Eighth Judicial District of the State of 
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Nevada when this indictment was found. We also know that Dis- 
trict Attorney and Prosecuting Attorney are synonymous terms. 

The Constitution calls this officer District Attorney. But the 
law prescribing the duties of these officers says they shall be *' pub- 
lic prosecutors " in their respective counties. (See Laws of 
1864-5, p. 387.) In another law of the same Legislature (see 
pp. 163-4) the terms District Attorney and Prosecuting Attorney 
are used to designate the same officer. 

The term, then, District Attorney or Prosecuting Attorney of 
Douglas County would be one and the same thing. So Prosecut- 
ing Attorney of the Eighth Judicial District of Nevada is the 
same thing precisely as Prosecuting Attorney of Douglas County, 
because Douglas County constitutes the Eighth Judicial District. 

The defendant then asked leave to withdraw his former plea of not 
guilty and file a plea of former conviction. That plea was offered 
to the Court, and set out the facts of the former trial, conviction 
and sentence in Douglas County, and that the defendant had been 
for a short period confined in the State Prison under the judgment 
based on the conviction in Douglas County. 

It is well settled that, where a prisoner has pleaded not guilty, 
it is in the discretion of a Court whether or not to allow him to 
withdraw that plea to interpose another and different plea. (Seo 
1st Chitty's Criminal Law, 436.) 

There is, however, this qualification to that rule, if the defend- 
ant wishes to plead something which would be a good defense, and 
which has taken place since the last contbuance of the cause, then 
he has an absolute right to do so. The Court could not deprive a 
party for instance of the right to plead a pardon which had been 
granted since the last continuance of the case. 

In this case the Court had a right to refuse to let the prisoner 
withdraw his plea of not guilty. But at the same time, if a good 
plea of autre fois acquit since the last continuance was interposed 
by the defendant, the Court must properly dispose of that before 
proceeding with the trial of the issue, guilty or not guilty. 

But in this case we think the plea was not a good one, because 
it is not averred that there had been a prior latqful conviction. 
The plea is informal, and therefore the Court had a right to disre- 
gard it and proceed with the trial on the plea of not guilty. Had 
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this been a real bona fide plea, and only defective in form, doubtless 
it would have been more consonant with justice for the Court itself 
to have suggested the amendment in form necessary to make it an 
available defense. But in this case it was a mere attempt to plead 
a judgment of the District Court of Douglas County, which had 
been reversed by this Court, and consequently was no bar to any 
future prosecution or proceeding on the same indictment. The 
Court was right in disregarding this plea and proceeding to trial. 

After these preliminary motions were disposed of, the defendant 
filed an affidavit, and thereupon moved for a continuance on ac- 
count of the absence of material witnesses. The Court ruled that 
a continuance would be granted unless the State would admit that 
the absent witnesses, if present, would swear to the facts as alleged 
in the affidavit. Upon the State making this admission, the defend- 
ant was forced to go to trial without his witnesses. Respondent 
now contends, and we think rightfully, that if he made out a case 
for continuance, it was error to compel him to go to trial on such 
admissions. An admission that if a witness were present he would 
swear to certain facts is not calculated to have the same effect as if 
a respectable witness were present in Court, swearing to the same 
state of facts. We think that where a defendant makes out a clear 
case for a continuance, owing to the absence of a witness, and shows 
that he is likely to obtain the tesljimony of that witness by the next 
term of the Court, he is entitled to the continuance, notwithstanding 
the State may be willing to admit that the witness, if present, would 
swear as claimed by the defendant. 

In this case the defendant's affidavit did not, perhaps, make out 
a very clear case for a continuance. The Court might, in its dis- 
cretion, perhaps, have either granted or refused a continuance, even 
without imposing any conditions on the State. The conditions, if 
they did not benefit the defendant, certainly did him no harm. 
Upon this branch of the case we think it was very much in the dis- 
cretion of the Judge of the Court below, whether he should or 
should not grant a new trial. If, from all the circumstances as de- 
veloped on the trial, the Court was satisfied that injustice was done 
to defendant in not allowing him further time to procure his wit- 
nesses, and there was any probability that their presence might 
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have varied the result, then we think the Court would, on this 
ground, have been justifiable in granting a new trial. 

There was, however, one other point in which we think the Court 
erred during the progress of the trial, and which must sustain the 
action of the Court in granting a new trial. The defendant, at the 
commencement of the trial, asked the Court to place the witnesses 
of the State under rule, so that no one witness might hear another 
giving his testimony. This was done ; and upon the request of the 
District Attorney the defendant's witnesses were placed under a 
similar rule. During the trial some of the defendant's witnesses 
came in and heard a part of the testimony for defense, and for this 
reason were afterwards excluded from testifying. The record does 
not show how much of the evidence they heard, whether their pres- 
ence was accidental, and a mere oversight in the witnesses, or 
whether it was a deliberate disobedience of the order of the Court. 
Nor does the record show that the defendant himself was at all 
blamable for their presence. Being a prisoner at the bar, on trial, 
it is hardly presumable the defendant could have controlled the 
witnesses. No misconduct on their part (in which the defendant 
did not participate) could deprive the prisoner of his right to have 
the testimony. If the witnesses willfully disobeyed the orders of 
the Court, they laid themselves liable to punishment for contempt, 
and threw suspicion on their testimony, but did not affect the de- 
fendant's right to have the benefit of their testimony as far as it was 
worth anything. 

The order of the Court granting a new trial is sustained, and the 
Court below will proceed with the further trial of the case. 



W. H. GALLAGHER, Appellant, v. WM. DUNLAP, 

Respondent. 

When a complaint charges a sale and delivery of goods, it is not sufficient for 
defendant in his answer, to say he never " had or requested " any goods of 
plaintiff. There must be a direct and not argumentative denial of the sale and 
delivery. 

In Response to Petition for Re-hearino. 

When an answer is put in defective only in form, plaintiff should demur, and not 
move for judgment on the pleadings. He camiot, by moving for judgment 
on the pleadings, deprive defendant of the right to amend. 
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It ia Dot right to compel the unsuccessful party in this Court to pay the costs of 
appeal as a condition precedent to making his defense in the Court below. 

Appeal from a Judgment of the District Court of the Ninth 
Judicial District, Esmeralda County, Hon. S. H. Chase presid- 
ing. 

The facts are stated in the Opinion. 

Tho8. H. Williams 4* W. M. Semvell^ for Appellant. 

A denial that defendant ever had or requested certain goods of 
plaintifi' is not a denial of the sale and delivery of such goods to 
defendant. (Abbott's Pleadings, N. Y. Code, page 79 ; 4th How- 
ard's Practice Reports, page 98.) 

Boring ^ Brown^ for Respondent. 

Opinion by Lewis, C. J., full Bench concurring. 

The plaintiff, by his complaint in this action, alleges that on the 
1st day of June, a.d. 1865, he sold and delivered to the defendant 
certain goods, wares and merchandise, consisting of " divers tons 
of gold and silver-bearing quartz rock and ore," of the value of 
five hundred and ten dollars, for which the defendant promised and 
undertook to pay, etc. After denying the indebtedness in regular 
form, the allegation of a sale and delivery, is met by the defendant 
in his answer in the following manner : 

" And further denies that he ever had or requested of said 
plaintifiF any goods, wares and merchandise of any kind or nature 
whatever, and more particularly divers tons of gold and silver- 
bearing quartz rock and ore," at the place laid in the complaint. 

Upon proper notice, the plaintifiF moved for judgment on the 
pleadings, claiming that the answer did not suflSciently deny the 
material allegations of the complaint. 

The Court below overruled the motion and called the case for 
trial. As the plaintifiF refused to try the case upon its merits, the 
Court dismissed the complaint and rendered judgment in favor of 
the defendant for costs. From this judgment, and the order of the 
Court overruling his motion for judgment, the plaintifiF appeals. 
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We are satisfied that the denial in the answer is not sufficient, 
and as the defendant refused to amend when the opportunity was 
extended to him by the Court below, judgment for the plaintiff 
should have been granted. There is no sufficient denial of the sale 
and delivery of the rock in the answer. The defendant simply 
alleges that he never had the property which the plaintiff alleges 
was sold and delivered to him. If the defendant never had the 
property the inference of course is that it was not delivered to him. 
It is, however, nothing but an inference. This form of denial or 
pleading is argumentative, and therefore not good. It is not a 
direct denial of the allegations of the complaint, but only the 
statement of a fact which is incompatible with the truth of such 
allegations, which is in fact no denial at all, and has always been 
held insufficient. 

" We have already seen," says Mr. Chitty, " that pleading is a 
statement of facts, and not a statement of argument ; it is there- 
fore a rule that a plea should be direct and positive, and advance 
its position of fact in an absolute form, and not by way of rehearsal, 
reasoning, or argument." (1 Chitty on Pleading, 639 ; Stephen 
on Pleading, 382.) 

Where, therefore, in an action of trespass for taking and carrying 
away the plaintiff^s goods, the defendant pleaded that the plaintifl 
never had any goods, the Court said, " This is an infallible argu- 
ment that the defendant is not guilty, and yet it is no plea." 
(Stephen on Pleading, 384.) This rule is also recognized under 
the modern practice. (1 Van Santvord's Pleadings, 533.) 

We are not prepared to say that under the present liberal rules 
of pleading, the extreme strictures of the old* rule upon this point 
should be followed. Where, however, as in this case, there is some 
appearance of evasion, and even the inference to be drawn from the 
allegation of the answer is not by any means absolutely incompati- 
ble with the truth of the allegations of the complaint, we are 
compelled to hold that the denial in the answer is insufficient. It 
is possible that there was legally and technically a sale and delivery 
to the defendant of the property mentioned in the complaint, and 
yet using the word in its popular signification he might be able to 
swear that he never had the rock and ore alleged to have been de- 
livered to him. Hence, it is not such a direct and specific denial 
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as the law requires of a pleader, and in fact amounts to no denial 
at all. 

The judgment of the Court below must be reversed. The Court 
will give the defendant a certain time within which to amend his 
answer, and if he neglects or refuses to do so, judgment must be 
granted in fiivor of the pljuntiff. 



RESPONSE TO PETITION FOR RE-HEARING* 

Opinion by Beatty, J., full Bench concurring. 

In this case the Court rendered a decision reversing the judg- 
ment of the Court below. The appellant, in whose favor the case 
was decided by this Court, now asks for a re-hearing in order to ob- 
tain a modification of the order made by this Court on reversing 
the judgment. 

Whilst the present order, after reversing the judgment in the 
Court below, directs that defendant shall be allowed to amend his 
answer, the appellant seeks to have the order made directing the 
Court below to enter judgment for plwntifiF on the pleadings. We 
see no reason for this. The regular practice, when a defendant 
puts in a defective answer, would be to demur to that answer. If the 
demurrer is sustained, then as a matter of course the defendant is 
allowed to amend. In this case, instead of demurring to the answer 
the plaintiff moved for judgment on the pleadings. This is hardly 
the proper course where the answer is merely defective in form or 
manner of denial, as in this case. When the answer admits all the 
facts necessary to entitle the plaintiff to a judgment, this motion 
would be proper enough. 

And such admission might be made either directly in language 
or by a total failure to deny or to state facts inconsistent with the 
allegations of the complaint. But when there is an attempted de- 
nial of a fact necessary to sustain the plaintiff's action, however 
imperfect that denial may be, it should be reached by demurrer. 

The plaintiff cannot be placed in a better position by having 
made a rather irregular motion, then he would be if he had demuiv 
red. It would be improper to modify our judgment, as requested. 
22 
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Petitioner farther asks, if we will not make the order for judg- 
ment on the pleadings, that we require the defendant to pay the 
costs of this appeal as a prerequisite, a condition precedent to his 
being allowed to amend his answer and make his defense in the 
case. We see no reason for such a course. There is nothing in 
the case to show us that defendant is making a sham defense. For 
aught we know, his defense may be a perfectly good one. We are 
not disposed to deprive him of the opportunity of making his de- 
fense because perchance he may not have the ready money to pay 
the costs of this appeal. 



JOHN J. CORBETT, Appellant, v. HENRY F. RICE et al.. 
Respondents. 

Our statute in regard to probate matters does not prohibit bringing sait on an al- 
lowed claim ; but simply denies the plaintiff costs if he recovers no more 
than the administrator was willing to allow. 

When others than the defendant are necessary parties to a foreclosure suit, the pro- 
ceeding cannot be in the Probate Court, but must be in equity. 

When only the mortgagee and the representative of the deceased mortgagor are 
necessary parties, the Probate Court and Equity Courts have concurrent juris- 
diction. 

In those cases where a Probate Court has jurisdiction and can administer full relief, 
it is in the discretion of a Court of Equity to assume jurisdiction, or turn the 
parties over to the Probate Court. And if a Court of Equity proceeds with 
the foreclosure, it has the right either to allow or refuse costs to the mortgagee. 

Per dissenting opinion of Lewis, C. J. 

An action of foreclosure cannot be maintained agamst the estate of a deceased 
mortgagor after the note and mortgage have been allowed by the administrator 
as a valid claim against the estate, and before the final settlement, where there 
are no parties affected except the claimant and the administrator. 

When the complaint shows the fact that the claim has been allowed, it is demur- 
rable precisely the same as if it alleged a former suit and judgment upon the 
same claim, because the allowance of the demand gives it all the effect of a 
judgment against the estate. 

The M'ord " claim " in the Probate Act of this State includes secured as well as un- 
secured claims. 

The only distinction which the law seems to make between secured and unsecured 
debts is that the former shall have the proceeds of the security applied in its 
payment, if the security is sold. 
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Appeal from a judgment of the District Court of the Second 
Judicial District, Ormsby County, Hon. S. H. Wright presiding. 

The facts are stated in the Opinion. 

Thomas Wdhj for Appellant. 

This is a proceeding in rem, and Chancery has jurisdiction. 
(21 Cal. p. 24; 9 Cal. 125; 10 Cal. 380-555; 4 John. Ch. 
Cases, 616 ; 9 Cal. 426.) 

The section of the Probate Act which prohibits sales except by 
order of the Probate Court, refers only to sales made by executors 
or administrators. It docs not prohibit judicial sales. (14 Cal. 
641 ; 15 Cal. 256 ; 18 Cal. 292 ; 21 Cal. 24.) 

Clayton ^ Clarke^ for Respondents. 

An allowed claim occupies the same position against an esfcate as 
a judgment. It is an established debt, to be paid in due course of 
administration. The law will not allow an administrator to be har- 
assed with unnecessary suits. 

The word " claims " refers as well to debts secured by mortgage 
or other liens as to debts not secured. {JSUison v. Halleck, 6 Cal. 
386 ; ElliB V. Folhemus, 27 Cal. 350 ; Faulkner et al. v. Folr 
8om'8 Fxecutorsy 6 Cal. 412.) 

Opinion by Beatty, J., Brosnan, J., concurring in the judg- 
ment. 

This was a bill filed to foreclose a mortgage executed by the 
testatrix, and after her death presented with the accompanying 
note to the executors, and allowed as a valid claim against the 
estate. The defendants demurred to the bill, and that demurrer 
was sustained and judgment rendered in favor of the defendants. 

The ground of the demurrer was that the District Court, acting 
as a Court of Equity, had no jurisdiction to hear or determine the 
cause ; that it was a matter exclusively cognizable in the Probate 
Court. 

The only question to be determined on this appeal is, whether the 
jurisdiction of the Probate Court in such cases is exclusive, or 
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whether there is a concurrent jurisdiction in Courts of Chancery to 
enforce the mortgage against the executors. 

It is contended on the part of respondents that the statute of 
this State in relation to the estates of deceased persons, confers 
exclusive jurisdiction on the Probate Courts to sell all property, 
real and personal, of decedents, necessary to be sold for the pay- 
ment of debts. In support of this proposition, they cite many sec- 
tions of the Act in relation to the estate of decedents, and also 
many cases adjudicated in California on a statute almost identical 
in language with our statute. 

Section 150 of our statute reads as follows : 

" No sale of any property of an estate of a deceased person 
shall be valid unless made under an order of the Probate Court, 
excq>t a% otherwise provided in this Act or other Acts.^^ 

The first part of this section exactly corresponds to section 148 
of the California Act ; but the words italicised in our Act are 
added to those contained in the California Act. 

In California the question arose several times, whether this 148tii 
section of the Act absolutely forbade the making of sales of prop- 
erty belonging to estates of deceased persons, otherwise than upon 
order of the Probate Court, or was only intended to forbid execu- 
tors and administrators to make such sales without such order. 

At first the Courts were disposed to hold that no sales, whether 
judicial or otherwise, could be made, or at least ought to be made, 
of the property of a decedent, otherwise than by an order of the 
Probate Court. (See Faulkner v. FohorrCs Executors^ 6 Cal. 
412.) 

But subsequently the rulings on this point were changed, and 
the Courts of that State held this section was only intended to pro- 
hibit executors and administrators from selling on their own respon- 
sibihty, without the order of the Probate Court, and did not pro- 
hibit judicial sales if otherwise properly authorized. (See Fallon 
V. Butler et al.^ 21 Cal. 24.) Our 150th section, corresponding 
to their 148th, seems even more clearly than the California Act to 
authorize the latter interpretation, and we think it should be so 
interpreted. It is claimed, however, that there are other sections 
which would by implication at least forbid a Court of Equity enter- 
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tambg jurisdiction of a foreclosure suit against the representative 
of a decedent. 

Section 142 provides that the effect of a judgment shall be the 
same, and none other than the mere allowance of the claims bj the 
administrator or executor. Hence it is concluded that the law- 
makers could not have intended to allow suits to be prosecuted and 
judgments obtained on allowed claims, where nothing would result 
from the judgment but to leave both parties where they were be- 
fore the judgment. So far as a simple judgment at law for a 
money demand is concerned, that argument would seem to be almost 
unanswerable. And perhaps it is to be regretted that the statute 
does not say in so many words no action at law should be main- 
ttuned on an allowed claim. Indeed it seems to have been assumed 
by the learned Judge, who rendered the opinion in the case of 
Fallon V. Butler et al.^ (21st Gal. p. 24) that such was the pur- 
port of the Califorma Act. 

But, in truth, neither the California nor Nevada Act contains 
any such prohibition. Section 138 of our Act reads as follows : 
<' No holder of any claim against an estate shall maintain any ac- 
tion thereon, unless the claim shall have been first presented to the 
executor or administrator." Section 136 of the California Act is, 
we believe, identical in language with this. This language does 
not in terms prohibit the bringing of suits on claims allowed, nor 
restrict suits to claims rejected. Nor is there any other clause 
containing such prohibition or restriction. It only requires the 
presentation to the administrator or executor with the proper proofs 
so as to inform him of the facts of the case, and allow him to act 
for the best interests of the estate. There is also another section 
(141) which will protect the administrator or executor from costs 
if he allows all that is justly due. 

Now as the right to bring suit for any claim past due is a com- 
mon law right, we do not think this Act should be so construed as 
to be in derogation of that right. If any one should be foolish 
enough to bring suit on a simple money demand against an admin- 
istrator, he would probably have to pay costs and gain nothing but 
an empty judgment, which, so far as this State is concerned, would 
place him in no better condition than the simple allowance of the 
demand. 
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Possibly, if he wished to proceed against the estate of tiie dece- 
dent in another State or county, the judgment might be more 
available. 

But when the demand is secured by mortgage, and other parties 
besides the decedent and mortgagee are interested, it would fre- 
quently be absolutely necessary to invoke the aid of a Court of 
equity jurisdiction to afford proper relief. 

Suppose A borrows $1,000 of B, and executes his note and 
mortgage on a house and lot to secure the debt. He afterwards 
sells the house and lot to G, subject to the mortgage, and then 
dies. The property is depreciated in value so as to be worth only 
f 500. C, the purchaser, has come under no personal obligation, 
and A's estate is not fully solvent. How is B^ to get his money ? 
To get the claim allowed against A's estate won't do, because the 
estate is not solvent and would only pay a dividend without the 
mortgaged property. To abandon all claim against the estate, and 
pursue his remedy against the mortgaged property in the hands of 
C, he would get only $500. The Probate Court could not make 
an order to sell the property of C, who is alive. The only way 
would be to proceed in equity against C and the executor of A ; 
have a decree against the land, to sell that first, and then an order 
on the executor of A to pay, in the due course of administration, 
any balance which the mortgaged premises did not discharge. 

We hold, then, that Equity Courts have jurisdiction to foreclose 
mortgages against the estates of deceased persons. In some cases 
those Courts have exclusive jurisdiction. That is in those cases 
where it is necessary to bring before the Court other parties over 
whom the Probate Court can have no jurisdiction. In other cases, 
where the only necessary parties to the proceeding are the mort- 
gagee and the representative of a deceased mortgagor, the juris- 
diction of the Probate Court is concurrent with that of the Equity 
Court. 

But whilst the two Courts have concurrent jurisdiction in such 
cases, we think a Court of Equity has a discretion in any given 
case as to whether it will exercise that jurisdiction or leave the par- 
ties to the ordinary remedy in the Probate Court. In this respect, 
Courts of Equity are different from Courts of Law. If a Court of 
Law has jurisdiction of a case and the parties thereto, it has no 
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discretion ordinarily to hear and determine it. But Courts of 
Equity exercise a discretion as to whether they will hear a case or 
afford the relief sought in various cases where there is no question 
as to their power and jurisdiction. 

If a suit is brought where there are necessary parties, whose 
rights could not be adjudicated *in a Probate Court, the Equity 
Court must of necessity hear the case. But if there are no neces- 
sary parties to the suit except the mortgagee and the representa- 
tive of the mortgagor, then the Chancellor might well refuse to 
entertain the bill, unless some special hardship would arise to the 
mortgagee by turning him over to the Probate Court. 

If the mortgagee's security was sufficient to pay his debts at the 
time of bill filed, but likely to depreciate in value, and the per- 
sonal estate of decedent were involved in litigation, and it was 
likely to be a long time before it was determined if it could be 
made available to pay the debts of the deceased, perhaps it would 
be just and proper to sell the mortgaged property under a decree 
in equity, before waiting to see if the personal property would pay 
the mortgage and other debts. If, on the other hand, the estate 
was perfectly solvent, and enough of the personalty to pay all debts, 
it would be hardly proper for the Chancellor to hurry the sale of 
the mortgaged property before the executor could realize from the 
personalty and extinguish the mortgage debt with the proceeds. 

Every case of this sort would present itself very much to the 
discretion of the Judge, and he might, in the exercise of a sound 
discretion, either hear and determine the case, or else on motion 
dismiss it without prejudice, leaving the party to pursue his remedy 
before the Probate Court. 

But we think a demurrer cannot be sustained in a case like this 
unless the bill shows two things affirmativdy : First, that it is a 
case where the Probate Court can administer full relief ; second, 
that the Court is actually proceeding and taking steps for the sale of 
the property. 

The latter proposition is not shown in this bill, and therefore the 
demurrer should not have been sustained. The judgment must be 
reversed ; but it is left entirely discretionary with the Court below 
whether it will proceed with the trial of the case, or on motion dis- 
miss the bill without prejudice, allowing the plwntiff to show, if he 
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desires it, either by amendment to his bill, or otbienrise by affidavit^ 
any special reasons for proceeding with the case. It is also en- 
tirely in the discretion of the Court below, if the foreclosure pro- 
ceeds in that Court, to allow costs to the plaintiff, or withhold them, 
as he shows or fails to show on trial the necessity of this proceed- 
ing, as the Court may apportion the costs in its discretion. 

Dissenting opinion by Lewis, C. J. 

The record in this case presents but one question for determina- 
tion upon this appeal, nan^ely : Can an action of foreclosure be 
maintained against the estate of a deceased mortgagor after the 
note and mortgage have been allowed by the administrator as a 
valid claim against the estate, and before the final settlement ? In 
my opinion, as a general rule, it cannot. The Act entitled " An 
Act to regulate the settlement of the estate of deceased persons '^ 
(Laws of the year 1861, p. 186) clearly directs the manner in 
which claims against the estate of deceased persons shall be pre- 
sented and disposed of. Section 135 declares that " every claim 
which has been allowed by the executor or administrator, and ap- 
proved by the Probate Judge, shall within thirty days thereafter 
be filed in the Probate Court, and be ranked among the acknowl- 
edged debts of the estate, to be paid in due course of adminis- 
tration." 

Section 136 provides that " when a claim is reject^, either by 
the executor or administrator, or the Probate Judge, the holder 
shall bring suit in the proper Court against the executor or admin- 
istrator within three months after the date of its rejection if it be 
then due, or within three months after it becomes due, otherwise 
the claim shall be forever barred." And Section 142 declares 
that " the effect of aiiy judgment rendered against any executor or 
administrator upon any claim for money against the estate of his 
testator or intestate, shall only be to establish the claim in the same 
manner as if it had been allowed by the executor or administrator 
and the Probate Judge ; and the judgment shall be that the execu- 
tor or administrator pay in due course of administration the amount 
ascertained to be due." 

Though the bringing of a suit agamst the estate of a deceased 
person, as in this case, seems nowhere expressly prohibited in the 
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Act referred to, jet as another method of proceeding is explicitly 
prescribed, that, it seems to me, should be pursued, at least when- 
ever it furnishes a complete remedy. So, *too, the provision that 
suit upon rejected claims must be brought within a given time, also 
raises an implication that no suit should be brought upon claims 
allowed. Agam, when a judgment is obtained against an estate, it 
is expressly provided that no execution shall issue thereon, and 
that its only effect shall be to establish the claim in the same man^ 
ner as if it had been allowed by the executor or administrator. 
(Sec. 142.) Then the only object of the suit against the estate is 
to establish the claim as a valid demand against it to be paid in due 
course of administration. Hence, a judgment places the clidm in 
no better position than if it were allowed by the executor or ad- 
ministrator as a valid demand against the estate. Indeed the 
allowance of the claim, as a general thing, is equivalent to a judg- 
n)ent against it. If the executor or administrator allow a claim, it 
is all the law requires him to do, and the creditor of the estate is 
placed in as favorable position as if he had his judgment. I can 
therefore see no cause of action against the estate. When, as in 
this case, the complaint shows the fact that the claim has been al- 
lowed, it is demurrable precisely the same as if it alleged a former 
suit and judgment upon the same claim, because the allowance of 
the demand gives it all the effect of a judgment agamst the estate. 
A judgment upon an allowed claim would be utterly useless, and 
for that reason, if no other, the estate should be protected from the 
burdens of litigation, which could result in no good. It is claimed, 
however, that the same rule governing unsecured claims against an 
estate does not apply to demands which are secured by mortgage. 
But I am unable to find that the Probate Act referred to recog- 
nizes any distinction. The law requires all claims to be presented 
for allowance or rejection, and prescribes the manner in which they 
shall be paid, and it seems to be conceded that the word '^ claim '' 
includes secured as well as unsecured claims. And it is so held in 
California. (Ullisan v. Halleck, 6 Cal. 386 ; Ellii v. Polhemus, 
27 Cal. 350.) The only distinction which the law seems to make 
between secured and unsecured debts is that the former shall 
have the preceeds of the security applied to its payment if the 
security is sold. The view which I have taken of this question is 
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fully supported by the Supreme Court of California in the ease of 
Ellison V. Halleck et a&., 6 Cal. 386, and Faulkner et als, t. 
FoUottCb ExeciUorSjId. 412. True, some doubt was cast upon the 
authority of these cases by the same Court in the case of Fallon y. 
Butler et aZ., 21 Cal. 24. But the authority oi Fallon v. BuOer 
has also been very much weakened by the more recent decision in 
the case of Ellu v. Polhemv^^ 27 Cal. 350. I am therefore dis- 
posed to recognize the decisions in Faulkner et ah. v. Foleom*s Ex- 
ecutors, as correctly announcing the general rule of law. I do not 
wish to be understood as holding that a Court of Equity has no 
jurisdiction in cases of this kind, but simply that as the allowance 
of a claim against the estate (where there are no necessary parties 
except the claimant and the executor) gives the creditor all the re- 
lief which a judgment would, the showing of that fact in their com- 
plaint, like the showing of a former judgment upon the same claim, 
would make the complaint bad on general demurrer. 
g g3^ The judgment of the Court below should therefore be affirmed. 

18 427 
4*1061 



TERENCE G. SMITH, on Application for Writ of Habeas 

Corpus. 

Whilst our statute authorized ministerial oflBcers to carry into effect the judgments 
of criminal courts in all cases where the punishment is less than death, upon 
receipt of a certified copy of the judgment or sentence, thus dispensing with the 
necessity of a regular warrant for execution, still it does not prevent the oflScer 
from proceeding to execution of the judgment upon receipt of a formal warrant 
reciting the judgment of the Court, and re(|uiring the officer to execute that 
judgment. 

The judgment in a criminal case recites that the prisoner was brought into Court, 
and plead guilty, " whereupon the Court sentenced the said Terence G. Smith,-' 
etc. Whether this record shows affirmatively that there was no interval of 
time between the plea of guilty and sentence, query ? 

If it does, it only shows error on the part of the Court, and defendant should have 
excepted to the action of the Court, and taken an appeal if dissatisfied. HaUat 
corpus is not the proper remedy to correct errors. 

Oral evidence is not admissible to show error in the proceedings of the Court below. 

Matter of Habeas Corpu» on petition of Terence G. Smith to 
the Supreme Court of Nevada. 

Thomas Wells, for Petitioner. 
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The judgment was void for the reason that an interval of six 
hours did not transpire, as the statute requires, between the plea of 
guilty and the sentence passed bj the Court. 

The Warden of the Penitentiary, under the statute, is only au- 
thorized to detain a prisoner in custody when he has a copy of the 
judgment ordering the imprisonment. The return of the Warden 
not showing any copy of the judgment against Smith, shows no au- 
thority to hold him. 

The Court had no jurisdiction to enter judgment until the expira- 
tion of six hours after plea entered. 

George A, Nourse, Attorney General, for the State. 

Opinion by Beatty, J., Lewis, C. J., concurring. 

In this case, the prisoner asks to be discharged from the State 
Prison, where he has been confined for some months past, and bases 
his petition upon two grounds : 

First. That he is not held by any legal commitment or legal au- 
thority. 

Second. There has been no legal judgment of imprisonment 
against him. 

After sentence was pronounced against the prisoner, a regular 
order of commitment was made out, and he was carried to the State 
Prison, and delivered into the custody of the Warden, who also re- 
ceived at the same time with the prisoner, the order of commitment, 
which is in the following words : 

" The defendant, Terrence G. Smith, having been indicted by 
the Grand Jury of the Fourth District Court of Washoe County 
aforesaid for grand larceny, and the said Terence G. Smith, hav- 
ing been duly arraigned on said charge before the above entitled 
Court, entered his plea of guilty, whereupon the Court sentenced 
the said Terence G. Smith to one year's imprisonment in the State 
Prison to hard labor, and that the Sheriff of this County take said 
Smith, within ten days from the date hereof, to the State Prison, 
and that the term of said imprisonment date from the time of his 
delivery at the State Prison. 

" Now, therefore, it is ordered, adjudged, and decreed that the 
Sherifi'of this County, within ten days from this 4th day of June, 
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A.D. 1866, take Terence G. Smith to the State Prison, and deliyer 
him to the State Prison Warden, and that he be there confined one 
year from the date of his delivery there, to hard toil." 

The prisoner's counsel contends this warrant is insufficient, be- 
cause the four hundred and fifty-first section of the Criminal Prac- 
tice Act says : 

^^ When a judgment has been pronounced, a certified copy of the 
entry thereof in the minutes shall be forthwith furnished to the offi- 
cer whose duty it is to execute the judgment, and no other warrant 
or authority is necessary to justify or require the execution thereof, 
except where judgment of death is rendered." 

This section requires the Clerk of the Court to do a certain thing, 
that is, to furnish the officer or officers who are to execute the sen- 
tence forthwith with copies of the judgment to be enforced. Doubt- 
less, in this case, the Clerk should have given one copy of the judg- 
ment to the Sheriff to authorize him to conduct the prisoner to the 
State Prison. He should also have sent another to the Warden of 
the Prison to authorize him to detain the prisoner in custody. But 
the failure of the Clerk to furnish these papers could not destroy the 
effect of the judgment of the Court. 

Whilst we do not have before us by the return of the Warden a 
full copy of the judgment, we have a regular commitment under the 
seal of the Court, properly attested, reciting all the material part of 
the judgment, and showing fully the authority of the Warden to hold 
the prisoner. 

The four hundred and fifty-first section does not say a prisoner 
shall not be held unless the officer has a copy of the judgment, but 
merely dispenses with a more formal warrant in all cases except 
where the penalty is death. It does not vitiate or render unavail- 
ing a formal warrant reciting the judgment or the material portions 
thereof, and commanding the proper officer to carry it into effect. 
It only states what may be a substitute for such a warrant. 

The legality of the judgment is contested on the ground that the 
sentence or judgment' was passed in less than six hours after the 
plea of guilty was entered. The record of the case recites that the 
prisoner was brought into Court and plead guilty, " whereupon the 
Court sentenced the said Terence G. Smith," etc. 

The counsel for prisoner contends that this recital sufficiently 
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shows that there was no interval of time hetween the plea and sen- 
tence, but that the one followed immediately after the other. He 
further purposed to show, by oral testimony, that there was no in- 
terval, but that sentence was passed immediately after the plea was 
entered. The Attorney General admitted that such fact could be 
proved, and that it should be considered proved, if it was lawful to 
introduce oral testimony for the purpose of attacking the judgment. 

Whether the recital above quoted does or does not suflSciently 
show that the sentence immediately followed the plea without the 
intervention of time which the statute (sees. 435-6 of the Criminal 
Practice Act) requires, it is not now material to determine. If it 
does, it would at most but show error or irregularity on the part of 
the Court below in not fixing a subsequent time for the passing of 
sentence. Such error must be taken advantage of in the manner 
prescribed by statute. The defendant should, in due time, have ex- 
cepted to the action of the Court and taken his appeal to this Court. 
Habeas corpus is not the proper writ to review the decisions of a 
District Court, and correct its errors or amend its irregularities. 
For the distinction between unlawful acts and those which are 
merely erroneous or irregular, see Hurd on Habeas Corpus^ pages 
831 to 333. The proposition to introduce oral evidence to show 
error in the proceedings of the Court below is to us a novel one, to 
say the least of it. Oral evidence is sometimes introduced in con- 
nection with the judgment record to show what was litigated by the 
parties ; to show the facts more fully than they would be shown by 
the record. But oral evidence is never admitted to contradict the 
record, or to show error in the Court rendering a judgment. 

The prisoner must be remanded to the custody of the Warden of 
the State Prison, there to remain until the expiration of the term 
for which he was sentenced, or until otherwise legally discharged. 

Special concurrence by Brosnan, J. 

I concur in this opinion merely upon the ground of the confession 
of guilt of the prisoner in open court. 
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MEARS ET AL8., Respondents, v. JOHN JAMES et al., 

Appellants. 

It w error to render judgment against a party who is made defendant by amend- 
ing a complaint without giving him an opportunity to answer. 

Hearsay evidence cannot be reviewed to show that one is a partner in a partic- 
ular firm. 

Parties renting property to amalgamators crushing their ore and running it into 
their amalgamating pans, at a fixed price per ton, do not thereby become part- 
ners with the amalgamators. 

A & B, being partners in any particular business, A is not bound to notify the 
world nor any particular person that he is not a partner of B's in a new and 
distinct business, into which B enters with other partners, and under a differ- 
ent firm name. 

Appeal from the District Court of the Fourth Judicial District, 
Hon. C. C. Goodwin presiding. 

The facts are stated in the Opinion. 

Wallace ^ Flacky for Appellants. . 

North <f Harris^ for Respondents. 

Opinion by Beatty, J., Brosnan, J., concurring. 

In this case a suit was brought on a merchant's account, and 
two promissory notes, against two of the defendants, John James 
and James Hill, charging them to be members of and the parties 
composing the firm of James & Co. One of the defendants, James 
Hill, answered, denying all the allegations of the complaint so far 
as he was concerned, the real defense being that he was not a 
member of the firm of James & Co. After the trial had com- 
menced, the plaintiffs asked and obtained leave of the Court to 
amend their complaint by adding the names of W. H. James, Jas- 
per O'Farrell, E. A. Mier and J. W. Farrington as defendants. 
When this amendment was made, W. H. James, who was present 
in Court, asked for time to be given him to answer the complaint 
before the trial proceeded. This the Court refused. After the 
plaintiffs had introduced their evidence, James Hill moved for a 
nonsuit as to himself, which the Court reftised. The trial then 
proceeded, and judgment was had against all the defendants. The 
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defendants James Hill and W. H. James then moved for a new 
trial, which was refused. The grounds of error assigned are 
numerous, and many of them well taken. But it will be necessary 
•to notice only a few of them. 

In the first place, the nonsuit should have been granted as to 
James Hill, because the testimony of plaintiff showed clearly that 
the firm of James & Co. consisted ostensibly of John James, E. A. 
Mier and J. W. Farrington. Possibly one or more of the sons of 
John James may have participated in the profit and loss of that 
firm by secret arrangement with their father, and thereby became 
responsible for the debts of the firm. But beyond all question, as 
shown by the plaintiffs' own testimony, James Hill had nothing to 
do with the profits or losses of that firm — was not a partner, and no 
act of his is shown whereby he became responsible for their debts. 
The only evidence introduced tending to show that Hill was a 
member of that firm was the testimony of one Bostwick, who says 
W. H. James told him Hill was a member of the firm of James & 
Co. This testimony was mere hearsay as to Hill, and could not 
have been considered so far as he was affected. W. H. James him- 
self being a defendant, his declaration might have been received 
to affect him, but not to affect Hill. 

The judgment is erroneous as to W. H. James, because he was 
not allowed the statutory time to put m his answer and make his 
defense. 

The facts about this case are these : (and about those facts there 
seems to be no dispute whatever) John James and James Hill 
were the owners as tenants in common of a piece of real estate, on 
which was erected a quartz mill known as the Napa Quartz Mill. 
In January, 1862, they entered into a contract with Farrington 
& Mier, by which they leased to Farrington & Mier a piece of 
ground adjacent to the mill, and contracted to cnish ore for Far- 
rington & Mier, in their mill, run the crushed ore or pulp into the 
works of Farrington & Mier on the leased ground, and receive 
five dollars per ton for the crushing. They were also to increase 
the power and capacity of the mill, and to put drums on their main 
shaft, and thereby furnish motive power to Farrington & Mier for 
their amalgamating works. 

After this arrangement was made between Hill and John James 
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on one side and Farrington & Mier on the other, John James agreed 
to become a partner with Farrington & Mier in their reduction 
operations. From that time forward, the business of Hill and John 
James in crushing ore was carried on in the name of Hill & James*, 
though some of their creditors had their names reversed and 
charged their accounts to James & Hill. The other business of 
amalgamating or reducing the crushed ore on the leased premises, 
was carried on in the name of James & Co. — ^the latter company 
consisting of John James, J. W. Faiymgton and E. A. Mier. 

The learned Judge who tried this cause below seems to have 
thought that James Hill was responsible for the debts of James & 
Co., not because he was a member of that company or m any man- 
ner interested in their business, but because they had erected their 
improvements on land in which he was part owner, and because 
one of the partners in the firm of James & Co. was also a partner 
with Hill in the firm of Hill & Co., and Hill never gave notice 
that he was not interested in the firm of James & Co. 

In the first place> Hill & James leased certain real estate and 
contracted to furnish certain motive power to Farrington & Mier 
for a stipulated price. This did not make them partners with Far- 
rington & Mier. Nor is there any presumption of law that a land- 
lord is the partner of his tenant. Landlords certainly need not 
notify the world that they are not partners of their tenants. Sec- 
ondly, after the lease was executed by James & Hill to Farrington 
& Mier, James, without the knowledge of Hill, so far as the tes- 
timony shows, became a partner with Farrington & Mier. We are 
unable to see how that could affect Hill. As James' partner, he 
was responsible for all legitimate transactions done in the firm 
name. But James was not acting for the firm or in the firm name 
when he entered into the firm of James & Co. This was a new 
firm, formed for a business separate and distinct from that of Hill 
& James. Certainly, it was not the business of Hill to follow 
James around the world and notify everybody, if James formed a 
new partnership he would not be responsible for the debts of such 
firm. 

We have said, perhaps, more than was necessary about this case; 
but the case o{ Janes ^ Colla v. O'Farrel ^ Co.^ lately decided by 
this Court, involved the same questions as those involved m this 
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case. After that case was decided, the Court helow persisted in 
sustaining in this case the same rulings made in that. We have 
endeavored to so state our views that no further errors can be 
made in cases arising out of these partnership transactions. 

The judgment of the Court below is reversed, and a new trial 
ordered. 

Lewis, C. J., having been counsel in this case in the Court 
below, did not participate in the decision. 
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H. K. MITCHELL bt al., Respondents, v. M. BROM- rriiaj 

BERGER, Appellant. '-^^-^I 

An attorney or counselor cannot, without the consent of his client, be compelled, and 
has no right, to disclose any fact which may have been communicated to him 
by his client, solely for the purpose of obtaining his professional assistance or 
advice ; but this rule is not to be carried to the extent of depriving the attor- 
ney of the means of obtaining or defending his own rights. 

Whenever, in a suit between the attorney and client, the disclosure of a privileged 
communication becomes necessary to the protection of the attorney *8 own 
rights, he is released from those obligations of secrecy which the law places 
upon him. He should not, however, disclose more than is necessary for his own 
protection. 

The judgment of an inferior Court will not be set aside on appeal, for errors com- 
mitted on the trial which it appears could not have prejudiced the appellant. 

When a cost bill appears regular on its face, and there is nothing in the record to 
show error in any of the items charged, the refusal of the Ck)urt beloifr to re- 
tax the costs must be presumed to be correct. 

Appeal from the District Court of the First Judicial District, 
Hon. Richard Rising presiding. 

Perley ^ DeLong^ for* Appellant. 

Fir%U — The Court below erred in allowing Mr. Mitchell, one of 
the respondents, who was a witness in the cause, to testify as to com- 
munications made to him during the transaction of the business out 
of which this suit has grown. 

It is not denied that a witness under such circumstances may 
state generally the description of the business which was done — as, 
for instance, that he drew a confession of judgment, filed an answer, 
23 
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and that there were various consultationB, and the amoont of money 
or property involved. 

This is necessary in order to enable the Court to arrive at any con- 
clusion as to the value of the services rendered, or the responsibili- 
ty assumed by the attorney. This is the rule laid down by the 
Court below, but departed from, as will appear hereafter, in the di- 
rect rulings of the Court upon the testimony. 

The rule of law in regard to what are known as " privileged 
communications " is so well known to this Court that we do not feel 
at liberty to make any extended citations of authority ; but we will 
call the attention of the Court to the rule as laid down in some of 
the books, and as it is established in the United States. In Green- 
leafs Ev. Vol. 1, page 329, § 237, the rule is thus stated, as laid 
down by Lord Brougham : " This rule is not qualified by any ref- 
erence to proceedings pending or in contemplation. If touching 
matters that come within the ordinary scope of professional employ- 
ment they receive a communication in their professional capacity, 
either from a client or on his account, and for his benefit in the 
transaction of his business, or which amounts to the same thing, if 
they commit to paper in the course of their employment on his be- 
half matters which they know only through their professional rela- 
tion to the client, they are not only justified in withholdmg such 
matters, but bound to withhold them, and will not be compelled to 
disclose the information, or produce the papers in any Court of law 
or equity either as party or as witness." 

Again, page 332, Sec. 240 : " This protection extends to every 
communication which the client makes to his legal adviser for the 
purpose of professional advice or aid upon the subject of his rights 
and liabilities." 

On pages 329-330 and 331 the reason of the rule is discussed, 
the same being based upon public policy, and the protection it af- 
fords being treated as essential to the administration of justice. 
(See also Hatton v. Robinson, 14 Pick. 422 ; Barnes v. Harris, 
7 Cush. 676 ; Hager v. Shindler, Sup. Court, Cal. October term, 
1865 ; same case on re-hearing, Sup. Court, Cal. July term, 1866, 
reported in Vol. 29, page 47.) The statutory provision of this 
State affirms the same rule. (Stat. 1861, p. 874, § 344.) 

/Second, — Having shown, as we respectfully submit, that the tes- 
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timony referred to was not admissible, we will endeavor to show 
not only that it was of such a character that it might have influ- 
enced the verdict of the jury, which is suflScient to entitle the ap- 
pellant to a new trial, but that it had a direct tendency towards such 
an influence. It is not so much to any isolated fact that we refer 
for our purpose, as to the general scope and tendency of the testi- 
mony. 

It presented Bromberger in this light before the jury : being 
insolvent and knowing this fact, he wished to give preference to his 
brother and to Armer, his intimate friend, by confessing judgment 
to them to the exclusion of his San Francisco creditors. No one 
can say how many inferences might have been added by the jury. 
To them it might have seemed that this brother and Armer were 
selected to obtain this confession, (considering the relation between 
the parties) merely to cover up the property in the store, and that 
there was no actual indebtedness existing upon which to found the 
confession of judgment. Others might have regarded it wrong 
thus to exclude the San Francisco creditors. The same may be 
said with reference to the transaction with Paxton &; Thornburgh. 

All these disclosures had a tendency to place the appellant in a 
most unfavorable light before the Court and jury. And in this 
connection we refer to the difference in the amount of the verdict, 
and the amount of the bill presented by Bromberger, though no ad- 
ditional service had been rendered after the presentation of the 
bill. 

One of the grounds upon which this motion is based is, that the 
verdict was rendered under the influence of passion and prejudice, 
which we think may be fairly inferred from the last circumstance 
mentioned, and the nature of the testimony admitted. For the rule 
on this subject, see Santillan v. MoiseSy 1 Cal. 93 ; Mateer v. 
Brown^ 1 Cal. 221 ; Innis v. tSteamer Senator ^lCtXA^2 ; Farm 
ers ^ Manuf. Bank v. Whinjkld, 24 Wend. 419 ; Winkley v. Foye, 
8 Foster N. II. 513 ; Winkley v. Foye, 33 New Hamp. Rep. 171. 

Mitchell ^ Hundley^ in pro per. 

Opinion by Lewis, C. J., full Bench concurring. 

The plaintifis, who are practicing lawyers in Virginia City, bring 
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this action to recover the sum of one thousand and thirty-seven dol 
lars, which it is claimed is due them from the defendant for profes- 
sional services rendered hy them some time during the year 1865. 
The defendant puts in issue all the material allegations of the conn 
plaint by denying the indebtedness ; denying that he ever employed 
the plaintifls, or either of them, as his attorneys or counselors, w 
in any other capacity ; and that they, or either of them, have ever 
acted as his attorneys or counselors, or done or performed any labor 
of any character whatever for him. Upon the trial the plaintiff 
Mitchell testified on his own behalf, and stated fully the manner in 
which he and his partner were employed by the defendant ; detailed 
all the services rendered by them, and also stated the counsel which 
they gave the defendant in the matter in which they were employed. 

The defendant objected to and moved to strike out a large por- 
tion of this testimony, upon the ground that it was information ob- 
tained by the plaintiffs whilst acting as counsel for him, and that it 
bore the character of privileged communication, which the plaintii& 
had no right to disclose without his consent. The Court below re- 
fused to strike it out. Of this ruling the defendant complains, as- 
signs it as error, and relies upon it here as the principal groimd for 
revei-sing the judgment below. 

It is undeniably a general rule of the law of evidence that 
an attorney or counselor cannot, without the consent of his client, 
be compelled to disclose any fact which may have been com- 
municated to him by his client, solely for the purpose of obtaining 
his professional assistance or advice ; and section 344 of the Prac- 
tice Act of this State explicitly adopts this rule in the following 
language : " An attorney or counselor shall not, without -the consent 
of his client, be examined as a witness to any communication made 
by, the client to him, or his advice given therein, in the course of 
professional employment." 

In the complicated afiairs and relations of life, the counsel and 
assistance of those learned in the law often becomes necessary, and 
to obtain it men are frequently forced to make disclosures which 
their welfare, and sometimes their lives, make it necessary to be 
kept secret. Hence, for the benefit and protection of the client, 
the law places the seal of secrecy upon all communications made to 
the attorney in the course of his professional employment, and the 
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Courts are expressly prohibited from examining him as a witness 
upon any facts which may have come to his knowledge through the 
medium of such employment. 

But the claims of justice dictate some exceptions to this rule. It 
would be a manifest injustice to allow the client to take advantage 
of it to the prejudice of his attorney ; or that it should be carried 
to the extent of depriving the attorney of the means of obtaining or 
defending his own rights. It is therefore held that in such cases he 
is exempted from the obligations of secrecy. (^Rochester City Bank 
V. Suydam et al.^ 5 Howard's Pr. R. 254.) In the opinion in 
that case, Mr. Justice Selden says : '^ But, independent of this rea- 
soning, and admitting all the previous conclusions to be erroneous, 
there is still another ground upon which, in my judgment, this mo- 
tion must be denied. I think that where the attorney or counsel 
has an interest in the facts communicated to him, and when their 
disclosure becomes necessary to protect his personal rights, he must 
of necessity, and in reason, be exempted from the obligations of se- 
crecy. For instance : suppose a client makes a private and confi- 
dential statement of fa<;ts by letter to an attorney employed to con- 
duct a suit, inducing him to take a particular course with the suit, 
which proves enunently disastrous, and he is afterward prosecuted 
by his client for unskillful management of the cause, can it be 
claimed that he cannot produce the letter in his justification ? I 
apprehend not." 

We think it safe to say that whenever in a suit between the at- 
torney and client the disclosure of privileged communications be- 
comes necessary to the protection of the attorney's own rights, he 
is released from those obligations of secrecy which the law places 
upon him. He should not, however, disclose more than is necessary 
for his own protection. In this case the appellant complains that a 
large portion of the plaintiff Mitchell's testimony consisted of facts 
which were communicated to him whilst he was acting as the attor- 
ney of the defendant, and the disclosure of which was not necessary 
for the protection of his own rights. If we agreed with counsel for 
appellant upon that fact, the judgment b^ow could not, in our opin- 
ion, be reversed, for the evidence so improperly admitted is not of 
a character which could have injured the defendant in this case. 
That the judgment of an inferior Court will not be set aside on ap- 



Digitized by VjOOQ IC 



850 SUPREME COURT OF NEVADA, 1866. 

Mitchell ei al. V. Bromberger. 

peal for errors committed on the trial, which, it appears, could not 
have prejudiced the appellant, is a proposition thoroughly settled by 
thei, authorities. The defendant in this case, however, claims that 
the evidence improperly admitted presented him in a false light be- 
fore the jury. It disclosed the fact to them that whilst he was in 
failing circumstances he wished to give his brother a preference 
over his other creditors, by confessing judgment in his favor. Al- 
though many such facts were disclosed by the evidence of Mitchell, 
we see nothing in it which should have a tendency to so prejudice 
the jury against the defendant, that they would be influenced by it 
in their verdict in this case. Taking all the testimony together, we 
do not see that the defendant endeavored to do anything dishonest 
or very improper in the confession of the judgment referred to ; and 
even if he had, it is impossible to believe that it could have influenced 
the jury in making up their verdict in this case. The plaintifls Are 
suing for a certain sum of money which they claim to be due them 
for services rendered for the defendant ; how the fact that the de- 
fendant was desirous of preferring some of his creditors over others 
could have induced the jury to give a larger verdict for the plaint- 
iff, who acted as his attorneys and counselors in the whole matter, 
than they would otherwise have done, is not easily understood. 
Indeed, to conclude that they did so would be unnatural and con- 
trary to our understanding of the motives Vrhich govern the actions 
of men. The defendant's disposition towards his creditors could 
not in any way increase or diminish the value of the plaintiflfe' ser- 
vices, and we cannot conclude that the jurors were influenced by 
any such circumstances without questioning their honesty and good 
sense. It is evident, therefore, that the defendant was not injured 
in this case by the admission of the testimony complained of. 

This case has been twice tried, the plaintiffs recovering judgment 
both times ; and we are satisfied that another trial would not, and 
indeed ought not, to change the result. 

Another error complained of by the appellant is that the Court 
below refused to reti|,x the costs upon a motion for that purpose 
made by him. What errqfs in the cost bill the appellant complains 
of does not appear in the record. 

Every item seems regular on the face of the bill. We are there- 
fore unable to determine from the transcript whether the Court be- 
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low ruled correctly or not, but in the absence of positive error 
shown we must presume that the ruling was correct. Counsel for 
appellant mentions the error which they complain of in their brief, 
but that is not sufficient here. The record must show the error, if 
any exists. A statement of facts in the brief of counsel will not 
supply a deficiency in the record. Had it appeared that the one 
hundred dollar item was improperly charged, we could not hesitate 
to hold the ruling of the Court below incorrect. But how are we 
to ascertain whether it is a legitimate charge or not ? Most assur- 
edly, only by the record in this case. We cannot go out of that 
record for facts upon which to determine the conditions of the ruling 
below, and as we have stated before, that record discloses no error. 
The judgment of the District Court is therefore affirmed, and it 
is so ordered. 



STATE OF NEVADA ex rel. R. M. DAGGETT, Re- 
spondent, i». JOHN A. COLLINS, Appellant. 

An election cannot be held for an office at a time not fixed by law for such elec- 
tion. 

The phrase, "next general election," in the nineteenth section of "Aji Act to 
create a Board of Count j Commissioners, &c.," (Laws of 1864-5) means the 
general election on alternate years, commencing with 1864, and has no refer- 
ence to the election of 1866, which is in some respects to be held as a special 
election, interpolated on the general system of biennial elections. 

Appeal from the District Court of the First Judicial District, 
Storey County, the Hon. R. S. Mesick presiding. 

The facts are stated in the Opinion. 

R, JJ. Taylor y for Appellant. 

The Court in this proceeding could not oust defendant without 
holding that relator had title to the office. (Laws of 1864-5, p. 
165, sees. 7 and 8.) 

The defendant, having rightfully entered, was entitled to hold 
the office until his successor was legally elected. Defendant was 
entitled to hold until after the election in 1866. (Laws of 1864-5, 
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p. 416, sec. 16 ; Laws of 1864-5, p. 426, sec. 56 ; McKtaie v. 
WeUer, 11 Cal. 49 ; Bethany v. Sperry, 10 Conn. 200 ; Spencer 
V. Champion^ 9 Conn. 536 ; Const. Art. 5, sec. 8 ; Art. 6, sec. S ; 
Art. 15, sec. 11 ; Art. 17, sec. 13 ; Laws of 1864-5, p. 115, sec. 
82 ; Laws of 1864-5, p. 262, sees. 18 and 19 ; Laws of 1864-6, 
p. 257, sec. 1 ; Chit. Black., Book 1, p. 136.) 

Dighton Corson^ District Attorney, for Respondent. 

Opinion by Beatty, J., full Bench concurring. 

Li the month of May, 1865, there was a vacancy in the office of 
Superintendent of Public Schools for the County of Storey. The 
Board of Supervisors appointed John A. Collins to fill the vacancy. 
Prior to the November election, 1865, they made a further order 
for an election of a Superintendent to fill a vacancy in that office 
which would occur by the expiration of the term of office of John 
A. Collins. At such election the relator, R. M. Daggett, was a 
candidate for the office, and having received the largest number of 
votes cast, and a certificate of election, and having executed a bond 
and qualified as Superintendent of Public Schools, demanded to be 
let into office. 

This demand being refused, an action in the nature of a quo war- 
ranto was brought to remove Collins and place the relator in pos- 
session of the office. 

The District Court rendered a judgment removing Collins, but 
refused to place Daggett in office, deciding in effect that neither 
one of the parties was entitled to the office. From this judgment 
Collins appeals. 

We find nothing in the Constitution to govern this case. The 
sections of the laws of Nevada bearing on the question are as fol- 
lows : Section sixteen of " An Act to provide for the maintenance 
and supervision of Public Schools," page 416 of the Statutes of 
1864-5, reads as follows : 

" A County Superintendent of Public Schools shall be elected 
in each county at the general election in the year eighteen hundred 
and sixty-six, and every two years thereafter, who shall take his 
office on the first Monday in January next succeeding his election, 
and hold for two years, and until his successor is elected and quafi- 
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fied. He shall take the oath or affirmation of office, and shall give 
an official bond to the county, in a sum to be fixed by the Board of 
Commissioners of said county." 

This is the only law we can find providing for the election of 
Superintendents of Public Schools. No such election can be held 
without some law authorizing it. (See Sawyer v. Haydon, 1 Ne- 
vada State Reports, 75.) Consequently the election in 1865 was 
wholly void and of no effect. 

The next question is, did Collins hold his office subsequent to the 
election of 1865, or did the office become vacant without the means 
of filling it ? Section nineteen of " An Act to create a Board of 
County Commissioners," reads as follows : 

'^ When a vacancy shall occur in any county or township office, 
except the office of County Commissioner, the Board of County 
Commissioners shall appoint some suitable person, an elector of the 
county, to fill the vacancy until the next general election." (See 
Laws of 1864-5, p. 262.) 

Under this section, the Board of County Commissioners could 
undoubtedly fill the vacancy- The important question is, when 
should the appointment or commission issued by that Board expire ? 
The law says one thus appointed shall hold '^ until the next general 
election." The question is, when was the next general election 
after May, 1865 ? The Constitution evidently contemplates a gen- 
eral election every alternate year, commencing with 1864. The 
legislative branch of the Government has carried out that view by 
declaring there shall be a general election in 1866, and each alter- 
nate year thereafter. (See Election Law of 1866.) 

But for the purpose of starting the State Government on its reg- 
ular course, an election for Assemblymen, and perhaps some other 
officers, was by the schedule of the Constitution provided to take 
place in the fall of 1865. This election for the year 1865 is called 
in the schedule a general election, but in some particulars it is 
rather a special than a general election. Neither the law nor the 
Constitution, so far as we can see, provided for the election in 1865 
of any officers except members of the Legislature and Justices of 
the Peace, whilst all the other State and county officers are re- 
quired to be elected at the general elections held on alternate years, 
beginning with 1864. 
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We think, then, to carry out the spirit and intention of the law- 
makers, we must interpret the phrase " until the next general elec- 
tion " to mean until the next general election at which a Superin- 
tendent can be elected. In other words, that the " next general 
election " means the next general election taking place on an alter- 
nate year after 1864, and not in this particular law having any ref- 
erence to the election of 1865, which was interpolated on the gen- 
eral system of our laws by the schedule to the Constitution. Any 
other interpretation would operate injuriously to the public interest, 
and would not conform to the spirit of the law, although it might 
to the letter thereof. The more liberal interpretation of this law 
may be highly beneficial to the public, and can injure nobody. 

The judgment of the Coui-t below is reversed. The cause will 
be dismissed at the cost of the relator. 



ADAM WALTER, Respondent, v. J. NEELY JOHNSON 
ET ALS., Appellants. 

Upon the conveyance of certain land and water privileges by W. to R. and J., 
an agreement was entered into, which declared that " Whereas?, the said Railey 
** and Johnson have paid two thousand dollars in cash to said Walter, and 
"there remaining unpaid one thousand dollars which is held as security 
"by said Railey and Johnson, to protect them from any adverse claim 
" which may be set up to said property, franchise or privilege, or any part 
" thereof, by any other person or persons ; now, therefore, if the said Railey 
" and Johnson, their heirs or assigns, shall not within six months herefrom, 
" have to pay for the release or discharge of any adverse claim against said 
" property or franchise, or have recovered against them any part or portion 
" thereof, then the said Railey and Johnson agree to pay to said Walter, his 
" heirs or assigns, the said sum of one thousand dollars in gold coin of the 
" United States, at the expiration of six months herefrom ; otherwise, this 
" bond to be null and void." Held^ that to release Railey and Johnson from 
the payment of the one thousand dollars, they must show that a valid and sub- 
stantial claim was set up to the premises; and that to protect themselves, 
they were compelled to purchase, or extinguish it. 

"Adverse claim," in such an instrument, must be interpreted to mean such a 
valid and paramount title or right which, if asserted in Court, would divert 
the title granted by the plaintiff. 

Appeal from the District Court of the Second Judicial District, 
Hon. S. H. Wright presiding. 
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The facts appear in the Opinion. 

Sunderland^ Wood ^ Hillyer^ attorneys for Appellants. 

The testimony shows that at the time of the purchase by de- 
fendants, Hayt and Hill had a claim to a portion of the property 
bought adverse to Walter, and that it was known to Walter. 

That the vendee cannot resist successfully, a suit for the pur- 
chase money while in peaceable and quiet possession, or without 
showing an outstanding paramount title in a third person, need not 
be controverted ; for that is not the case. 

The only question upon this branch of the case is, whether John- 
son and Railey expended the one thousand dollars retained, prop- 
erly, for the purpose of procuring the release or discharge of an 
adverse claim ? 

The deed from plaintiff to defendants was made at the same time 
as the bond in suit ; both were parts of one transaction. 

In construing this bond, the words are to be taken to have been 
used by the parties in their ordinary sense ; and when the words 
used are free from ambiguity, the intention of the parties will be 
gathered from them, and the work of the Court will be one of 
interpretation merely, and not one of construction, strictly speak- 
ing. (1 Mass. 91 ; 2 Parsons on Cont. 69 and note ; 1 Greenleaf 's 
Ev. 277 and note.) 

Once in possession of the fact that at the time of the purchase, 
and the execution of this bond, there was a dispute as to the own- 
ership of a portion of the property, the interpretation of this bond 
becomes easy, especially as the nature of the adverse claim was 
known at the time to all parties. 

What did the parties mean by an " adverse claim?" Is it pos- 
sible for the Court to interpret these words, as they are used in the 
bond, to mean " eviction," or " paramount title ?" We think not. 
Defendants could have defended an action for the purchase money 
upon those grounds, without the necessity of any special agree- 
ment. 

The language of the bond is, that if the defendants shall not 
" have to pay for the release or discharge of any adverse claim^^^ 
then the bond is to be of force. Nothing can be clearer than that 
in the use of these words, the parties had reference to other claims 
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than those which had their foundation in indisputable right, or 
paramount title. 

The words release and discharge can have no eflfect, if defend- 
ants had no power to procure a release or discharge of an adverse 
claim by any other mode than contesting a suit at law. The very 
object of the parties in retaining the money and executing the 
bond was, to enable them to buy off adverse claimants, without the 
necessity of going into ruinous litigation. 

In a legal sense, the word ''adverse" would oftener indicate a 
claim doubtful in its character, than one valid beyond question. 
We speak of an adverse possession, as an act against the rightful 
owner which may ripen into a good title in time. 

We urge that the claim of Uayt and Hill was such an adverse 
claim as the defendants were justified in removing ; that this 
claim did exist and was known to all parties at the time t^e bond 
was executed, and that it is fair to assert that this was the princi- 
pal, if not the only adverse claim the money was retained as secu- 
rity against. 

2d. Plaintiff has no equitable lien upon this property. 

Such lien could only exist for unpwd purchase money, and, as 
already shown, that has been paid in accordance with the terms of 
the bond. 

Although there is some conflict, the weight of authority seems to 
be that the taking of a note or a simple bond for the purchase 
money is not a waiver of the lien. The exception is, when some 
special equity exists founded upon a special agreement, (2 C&l. 
287) or when the vendor has manifested an intention to rely no 
longer upon the estate (1 Mason's Rep. 212), 

3d. The vendor's lien is not an absolute charge on land, but 
only an equitable right to resort to in case there be not sufficient 
personal estate (1 Blackf. 287 ; 8 Id. 124 ; 12 Id. 411). 

Plaintiff has not averred or shown that defendants have not 
sufficient personal estate. 

Sat/don ^ Deusonj for Respondent. 

1st. The situation and real intention of all parties, and the subject 
matter, are to be considered in determining the meaning of a con- 
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tract. (See 2 Cowen, 195 ; 8 Mass. 214 ; 10 Id. 379 ; 11 Id. 
802 ; 11 Pick. 154 ; 4 Dall. 345.) 

2d. Where a contract admits of two constructions, one of which 
would make it operative and the other defeat it, the former must 
be adopted. (See Archhold v. Thomas, 3 Con. 284.) 

3d. Railej and Johnson will be held to that meaning of this 
contract which they reasonably knew Adam Walter supposed it to 
bear, if such meaning can be given to it without making a new 
contract for the parties. (See 2 Parsons on Contracts, 499, 600.) 

4th. A contract is to be, in a proper case, construed contra 
profereTdum. (See 2 Parsons on Contracts, 506-7.) Railey and 
Johnson gave the contract, wrote it themselves, chose their own 
words, and are held to the strongest meaning against themselves 
the words will bear. 

5th. The only grounds upon which a vendee can refuse to pay 
purchase money for land bought by, and deeded to him, are by 
showing an eviction or paramount title in a third party ; and he, by 
defending under a paramount title, takes the burden of proof upon 
himself. (See Thayer v. White, 3 Cal. 230 ; 2 Kent's Com. 
star page 472 and notes [6] and [d] ; 2 Greenleaf on Ev. top 
page 267 and note [1] ; Fowler v. Smith, 2 Cal. 44 ; Frisbie v. 
Hoffnagle, 11 Johns. 50 ; 5 Johns. 120 ; Kerr v. Shaw, 18 
Johns. 236 ; Maury v. Porter, 3 Tenn. 347.) 

6th. Johnson and Railey are shown by the evidence at all times 
to have retained possession of the land, and they cannot retain 
possession of the land and refuse to pay the purchase money, even 
under a warrantee deed of the title, for the warranty is not broken 
until eviction, and an insufficient title might ripen by adverse pos- 
session, and by aid of the Statute of Limitations, into a perfect title. 
(See Walker v. Sedgwick, 8 Cal. 402-5 ; which case also shows 
plaintiff's right to a vendor's lien.) 

8th. That plaintiff is entitled to a vendor's lien upon the land 
described in his complaint, is evident. (See Salmon v. Hoffman, 
2 Cal. 142 ; Truebody v. Jacobson, 2 Cal. 286 ; Walker v. Sedg- 
wick, 8 Cal. 403 ; Sharp v. HesB, 15 Cal. 192-3; and the exist- 
ence of a vendor's lien is inferentially recognized in the case of 
Gibson V. Milne et ah, 1 Nevada Rep. 531-2.) 

9th. This being an action to enforce a vendor's lien is a case in 
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equity, and comes before the Appellate Court upon the pleadings, 
testimony and decree, and the Court ^vill render in all such cases 
the decree that is warranted by the pleadings and testimony. (See 
StiU V. Saunders, 8 Cal. 286-7 ; Walker v. Sedgwick, 5 Cal. 192 ; 
Grayson v. Guild, 4 Cal. 126.) The last named decision was 
made upon an appeal taken, like this, from an order granting a 
new trial ; and the case cited from 5 Cal. 192 was a suit, like 
this, brought to enforce a vendor's lien. 

Opinion by Lewis, C. J., full Bench concurring. 

This is a proceeding to enforce a vendor's lien which the plaintiff 
claims against certain property located on the Carson River, in the 
County of Ormsby. The property upon which it is claimed was sold 
by the plaintiff to the defendants on the 2d day of July,A.D. 1863, 
for the sum of three thousand dollars, two thousand of which was 
paid at the time of conveyance, the remaining thousand dollars was, 
by agreement of parties, to be retained by the defendants for six 
months from that time to indemnify them for any adverse claim 
against the premises which they might be compelled to extinguish 
during that time. That portion of the written agreement which is 
material in this case reads as follows ; *' And whereas, the said 
Railey and Johnson have paid two thousand dollars in cash to said 
Walter, and there remaining unpaid one thousand dollars, which is 
held as security by said Railey and Johnson to protect them from 
any adverse claim which may be set up to said property, franchise, 
or privileges, or any part thereof, by any other person or persons ; 
now, therefore, if the said Railey and Johnson, their heirs or as- 
signs, shall not, within six months herefrom, have to pay for the re- 
lease or discharge of any adverse claim against said property or 
jfranchise, or part thereof, or have recovered against them any part 
or portion thereof, then the said Railey and Johnson agree to pay to 
said Walter, his heirs or assigns, the said sum of one. thousand dol- 
lars in gold coin of the United States, at the expiration of six months 
herefrom ; otherwise this bond to be null and void." The defendants 
having been compelled, as they claim, to purchase an adverse claim 
against the premises within the six months designated in the instru- 
ment above referred to, refused, and do now refuse to pay to the 
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plaintiff the one thousand dollars remaining unpaid of the purchase 
monej. The fact that the defendants paid about twelve hundred 
dollars for an outstanding claim or title to the premises purchased of 
the plaintiff, does not seem to be disputed. 

It iS, however, insisted upon by the plaintiff that the adverse 
claim set up bj Hayt and Hill, and purchased by the defendants, 
was entirely without foundation or color of right, and could not be 
maintained as a valid right or title to the land in question ; that no 
suit had been commenced against the defendants to eject them 
therefrom ; that they have, ever since the conveyance to them, con- 
tinued in possession of the premises, and that the purchase of the 
claim from Hayt and Hill was not necessary to maintain their pos- 
session. Such being the state of facts, the plaintiff claims, that 
under a proper construction of the bond or agreement between him 
and the defendants, he should recover the balance of the purchase 
money. In this view of the case, wc are disposed to agree with 
coimsel for plaintiff. It is clear, beyond all question, from the evi- 
dence presented to us, that the Hayt and Hill claim was but the 
airy fabric of the imagination — a claim of right without foundation — 
and that had they commenced suit against the defendants to obtain 
possession of the premises it is hardly within the range of possibility 
that they could have recovered, even after making due allowance 
for all uncertainties attending trial by jury. Indeed, there seems 
to have been no effort on the part of the defendants in the Court 
below to show that the Hayt and Hill claim possessed any substan- 
tial virtue, or that there was any probability that they would ever 
have been evicted under it, or that it was in any manner a para- 
mount title. The payment of money to extinguish or purchase such 
a claim does not come within either the letter or spirit of the instru- 
ment referred to. It could not have been the intention of the 
plaintiff to allow the one thousand dollars due him to be retained as 
security against any sham or invalid claims which might be made 
agwnst the premises. The words of the instrument are : " Now, 
therefore, if the said Railey and Johnson shall not, within six months 
after the execution of the conveyance, have to pay for the release 
or discharge of any adverse claim, they will pay to the defendant 
the balance of one thousand dollars." 

The only rational interpretation which can be placed upon this 
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language is, that one thousand dollars was to be piud to the plidntaff 
within six months from the time of the execution of the instrument, 
unless during that time the defendants, to protect themselves, were 
compelled to purchase some adverse claim. Now, what is meant by 
"adverse claim," as used in this instrument? Unquestionably, a 
valid and paramount title which, if asserted in Court, would defeat 
that granted by the plaintiff. 

By those words the parties certainly could not have meant all 
claims, whether founded in right or not, which might be set up to 
the premises, but only such claims as in all human probability would 
be held paramount or superior to that of the defendants. Instru- 
ments of writing must be interpreted so as to carry into effect the 
intention of the parties, and in ascertaining that intention, and ccm- 
struing the language employed by them, it is often necessary to re- 
sort to those known philosophical principles which in general govern 
the conduct of rational beings. All men have some degree of pru- 
dence in their nature, and are not disposed to place their rights at 
the disposal of the public, or to surrender their property to the first 
person who may make a claim to it, without a show^ of right. If we 
accord to the plaintiff even that ordinary prudence and discretion 
which men usually exhibit in transactions of this character, we can- 
not conclude that he intended to bind himself to relinquish his right 
to a third of the purchase money of his property if any adverse 
clfidm, whether founded in right or not, should be set up to the 
premises. Neither can we believe that the defendant would have 
required anything so unreasonable from the plaintiff. Clearly, the 
thousand dollars was retained as security for the defendants against 
any valid or substantial right or title which, within six months from 
the time of the conveyance, they might be compelled to discharge. 

It is evident, therefore, that, to make the defense good, the de- 
fendants should have shown that the claim or title which they put^ 
chased was a substantial and valid one. This was not done, and 
hence we must affirm the order of the Court below granting the 
plaintiff a new trial. 

It is so ordered. 
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MORTH LEHANE, Respondent, v. E. W. KEYES, 
Appellant. 

An answer palpably frivolous, or not verified when it should be, may be stricken out 
on^otion, and if, afler a reasonable time given to perfect such answer, it is 
not done, judgment may be rendered in accordance with the prayer of the 
complaint 

It being apparent that the appeal was taken simply for delay, five per cent upon 
the judgment was awarded to the respondent as damages. 

Appeal from the District Court of the First Judicial District, 
Hon. C. BuRBANK presiding. 

The facts appear in the Opinion. 

Mitchell ^ Hundley^ for Appellant. 
Franci8 L» Aud, for Respondent. 

Opinion by Lewis, J., full Bench concurring. 

The complaint in this action is upon a promissory note executed 
by the defendant and made payable to the plaintiff or his order. 
The defendant in the Court below filed a general demurrer to the 
complaint, and at the same time put in what counsel was pleased to 
call an answer, the substance of which, however, is that he had no 
answer to make. He " avers that he cannot answer the complaint 
because the same does not contain nor purport to contain a copy of 
the instrument or note sued on." The demurrer was overruled by 
the Court below, and upon motion of counsel for plaintiff the answer 
was very properly stricken out, and after a delay of five days — 
granted at the request of the defendant — judgment was rendered 
in accordance with the prayer of the complaint. The plaintiff's 
motion to strike out was based upon two grounds : first, because 
the answer was not verified as required by the Practice Act ; and 
second, because it was frivolous, presenting no defense to the plain- 
tiff's right to recover. 

Either of these grounds, it seems to us, was suflScient to justify 
the Court in sustaining the motion. The answer is so palpably and 
unmistakably frivolous that we cannot see how the Court below 
could possibly have refused to strike it out. From the judgment 
thus rendered in favor of the plaintiff, the defendant takes an appeal 
24 
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to this Court, which it seems to us waa taken more for the purpose 
of delay than to secure the ends of justice. Such being the case, 
we deem it our duty to award the plaintiff five per cent, on the 
amount of the judgment, as damages for the delay which has thus 
been occasioned. 
It is so ordered. 



SPARROW & TRENCH, Appellants, v. C. L. STRONG 
ET AL., Respondents. 

The Supreme Court of the State of Nevada is the successor to (he Supreme Court 
of the Territory of Nevada, and has the same control over the records of the 
late Supreme Court in all cases where anything remains to be done, that it has 
over its own records. 

Courts of record may always amend a clerical error in a judgment or order at a sub- 
sequent term, when the error is shown by the record, and there is no necessity 
to resort to other evidence than is afforded by the record to correct the error. 

There is great conflict of authority as to whether an inferior Court can amend its 
record whilst the case is pending, on writ of error in a superior Court, HtH 
that the pendency of the writ of error is not an impediment to the amending 
of the record so as to correct clerical errors. 

In the event the Supreme Court of the United States should hold that the appeal 
from the order denying the motion for a new trial was never acted on by the 
Territorial Court, we have no hesitation in saying this Court would be governed 
in its future action by such opinion. 

By Justice Brosnan, dissenting. — The pendency of the casein the Supreme Court of 
the United States supersedes all action upon the part of this Court, except in 
obedience to the mandate of the superior Court. The application for amend- 
ment of the judgment should have been made in that Court. 

This was a motion made in the Supreme Court of the State of 
Nevada to correct what was alleged to be a clerical error in a judg- 
ment entered up in the Supreme Court of the Territory of Nevar 
da. The other facts necessary to understand the points decided are 
stated in the opinion of the Court. 

(7. J. Hiilyer^ for the motion to amend on behalf of Respond- 
ents. 

This Court is the successor to the Territorial Supreme Court. 
(Constitution of Nevada ; Laws of the United States, Vol. 13, p. 
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441 ; Freeborn v. Smithy 2 Wallace, 160 ; Haatings v. Johman^ 2 
Nevada.) 

The clerical error in the judgment is apparent on its face, and 
should therefore be corrected. (^Balch v. Shaw^ 7 Gushing, 282, 8 
Gush. 315 ; Clo9e v. QHle^pey^ 3 John. 526 ; Sharpe v. Fowler ^ Lit- 
tell's Selected Gases, (Ky.) 447 ; 17 Pick. 169 ; ff Connell v. MiUer, 
11 111. 57 ; Short v. Kellogg, 10 Georgia, 180 ; HudBon v. Hudaon, 
20 Ala. 364 ; HiU v. Hoover, 5 Miss. 386 ; 1 Pick. 353 ; 5 Burrow, 
273 ; 2 Strange, 908 ; 2 Gowen, 408 ; Vol. 1 Bacon's Abridg. p. 
251 et seq. ; Waldo v. Spencer, 4 Gonn. 71.) 

The pendency of the writ of error is no impediment to this action. 
(Bacon's Abridg. Vol. 6, page 25 ; Bacon's Abridg. Vol. 1, 256 ; 
Weed V. Weed, 25 Gonn. 357 ; Tillotson v. Cheetham, 3 John. 95 ; 
TiUot%on V. Cheetham, 4 John. 499 ; Bew v. Barker, 2 Gowen, 
408 ; Holmes v. Bemson, Id. 410 ; Cooper v. Bissel, 15 John. 316 ; 
Clark V. Lamb, 8 Pick. 414 ; Hutchinson v. Crossen, 10 Mass. 
250 ; Bowell v. Brace, 5 N. H. 381 ; King v. Anthony, 2 Black- 
ford, 131; Smith's Fx. v. Todd's Ex., 3 J. J. MarshaU, 299; 
Boyle V. Connelly, 2 Bibb, 7.) 

This Gourt alone has the power to make the amendment. 

Williams ^ Bixler, in opposition to the Motion. 

This record belongs to the United States, and can only be trans- 
ferred to the control of the State Gourts by the united action of 
the State and Gongress. This has not been done. (See Hast- 
ings V. Johnson, 2 Nevada Repts.) 

The Constitution and Legislature of this State have never given 
this Gourt jurisdiction over any case like this, finally determined in 
the Supreme Gourt of the Territory, and then taken by writ of 
error to the Supreme Gourt of the United States. The Gonstitu- 
tion and laws have only given jurisdiction in cases pending and un- 
determined in the Territorial Gourts. 

Even if the Territorial Gourt was still in existence, and this mo- 
tion was made in that Gourt, it could not make the order. The ap- 
peal suspended all proceedings in the lower Gourt. (^Ford v. Thomp- 
son, 19 Gal. 119 ; Thornton v. Mahoney, 24 Gal. 584.) 

The inferior Gourt cannot be allowed by its action to defeat or 
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render nugatory the action of the Appellate Court. (^Rew v. Barker^ 
2 Cowen, 408 ; Cheetham v. Tillotson, 4 John. 606 to 609.) 

Even if the Court had jurisdiction of the subject, and there was 
no appeal, still this correction could not be made. Courts, after the 
expiration of the term, can only correct clerical errors, and that 
when there is something in the record to correct bj. (1 Bacon 
Abridg. Title Amendment, [F] and [G] pages 251 to 258 ; Mor- 
rison V. Ramerez^ 3 Cal. 256 ; Branger v. Chevalier y 9 Cal. 852 ; 
Smith y. Brannan^ 13 Cal. 115 ; DeCaetro v. Bichardsonj 25 
Cal. 63 ; HegeUr v. Heuekell, 27 Cal. 492 ; Adidnson v. Stevens, 
7 J. J. Marshall, 237 ; Waldo v. Spencer^ 4 Conn. 71 ; Judsan v. 
Blanchard, 3 Conn. 584, and cases there cited in thebrief of coun- 
sel and opinion of the Court ; and Bank of United States v. Moss, 
6 How. U. S. 39.) 

No amendment can be allowed to cure defective action of the 
Court. (^Balch and Wife v. Thare^ 7 Cushing, 282.) It is sought 
here not to correct a clerical error, but to correct the judgment of 
the Court. 

Opinion by Bbatty, C. J., Lewis, J., concurring. 

In this case there is an application made to us by respondent to 
correct what is alleged to be a clerical mistake in entering up a 
judgment of the Supreme Court of the Territory' of Nevada, ren- 
dered in 1863. 

There are various objections made by appellants to our granting 
the relief sought by the motion. Appellants contend that this Court 
is not the custodian of the records of the late Territorial Court ; 
is not the successor of that Court, and has no jurisdiction over the 
parties to the record. In the case of Hastings v. J. Neely John- 
Sony (2d Vol. of Nevada State Reports) lately decided by this 
Court, we held that the State Courts had jurisdiction to hear and 
determine causes left pending in the Territorial Courts at the time 
of the transition from a Territorial to a State Government. But 
it is said that a case which was finally decided in the Supreme 
Court of the Territory and taken by writ of error to the Supreme 
Court of the United States, was not pending in the Territorial Courts 
at the time of change of Government ; that so far as these Courts 
were concerned, the case was finally disposed of; that the Ter- 
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ritorial Court had no longer anything to do with the case, and 
therefore, admitting we are in any sense the successors of that 
Court as to all unfinished business, this case does not come under 
that class of cases. 

In this last proposition appellants are clearly wrong. Whenever 
the case is disposed of on the writ of error, a mandate will, accord- 
ing to the regular course of practice in the United States Supreme 
Court, issue to some tribunal to carry the orders of that Court into 
effect. That Court has decided, where there is no inferior tribunal 
to which they can issue their mandate, they will not hear a case on 
writ of error, because their judgment in such case would be nuga- 
tory and incapable of being enforced. (See Hunt v. Palao^ 4 
Howard, 588.) Then, in the case under consideration, if the 
Supreme Court of the United States either affirms or reverses it, 
that Court will send its mandate to some inferior Court. As the 
Territorial Court has ceased to exist, this is the only Court to which 
such mandate can be sent. That it will be sent to this Court we 
may safely infer, from the fact that in the case of Freeborn v. 
Smithy (2 Wallace, 160) the Supreme Court of the United States 
did send its mandate to this Court in a precisely similar case. 

It would seem, then, in any event, that something more is to be 
done in this case after the decision of the case on the writ of error, 
and the mandate to do what is necessary will be sent to this Court. 

The Act of Congress of February 27th, 1865, providing for a 
District Court in the State of Nevada, and other things, clearly 
provides that this Court shall be the successor to the Supreme Court 
of the Territory of Nevada, in cases of this kind. Our Constitu- 
tion provides we shall be the successors to that Court in all pending 
cases. The term " pending cases," as we understand it, in this 
connection, includes all cases in which anything remains to be done^ 
and therefore includes this case. We think it may fsdrly be inferred 
from the decisions of the Supreme Court of the United States, in 
the cases of Sunt v. Palao and Freeborn v. Smithy just referred 
to, that the same view of our Constitution and the law of Congress 
is entertained by the Supreme Court of the United States. Juris- 
diction is conferred on this Court as the successor of the late 
Supreme Territorial Court, by the concurrent act of the State 
authorities and the Congress of the United States. Under such 
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authority we hold that we have the same control over the records 
of that Court that we have over our own, in all cases where any- 
thing remains to be done. 

The next question to be determined is, whether we shall make 
the correction asked for ? And in regard to this point, two things 
are to be considered : First, is it proper that the amendment asked 
for should be made, provided the pendency of the writ of error is 
no impediment to our action in the premises ? and, second, does the 
pending of that writ in a Court of higher jurisdiction deprive this 
Court of the power to make corrections in the record which would 
be otherwise proper ? 

With regard to the powers of Courts to correct their records after 
the expiration of the term at which the record is made up, and as 
to the character of the evidence which will be received to guide the 
Court in such corrections, there is much conflict of opinion. 

But on one proposition there is perfect unanimity among aD 
Judges, Courts, and, we may say, well informed lawyers. The 
Court will at all times correct a mere clerical error, which can be 
corrected from the record itself. This, it appears to us, is precisely 
one of those cases. The plaintifife and appellants had an action at 
law pending in the First District Court of the Territory of Nevada 
for certain mining ground. The case was tried, and verdict of jury 
for defendants. Plaintiffi asked for a new trial, and on the refusal 
of the Court below to grant a new trial, plaintiffi filed the following 
notice : 

'^ Take notice that the plaintiife in the above entitled action ap- 
peal to the Supreme Court of this Territory from the order made 
in this cause on the thirteenth day of November, a.d. 1862, by the 
District Court of the First Judicial District overruling the plaintifi' 
motion for a new trial, argued and submitted at the May term of 
this Court, to which ruling plaintiffs duly excepted." 

Upon the service of this notice, the filing of the necessary un- 
dertaking, etc., the transcript was made out and the case brought 
before the Supreme Court of the Territory for hearing. Now it is 
evident the only question brought before the Supremo Court for its 
adjudication was the question as to whether the First District Court 
was right, or committed an error in overruling the motion for new 
trial. 
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After the case was argued and submitted on this record, the 
Court filed the following opinion or order : " Ordered that the judg- 
ment of the Court below in this cause be affirmed, with costs." 
The Clerk, in writing up the judgment, in supposed conformity to 
the opinion, entered it in the following manner : 

" Now, on this day, the cause being called, and having hereto- 
fore been argued and submitted and taken under advisement by the 
Court, and all and singular the law and the premises being by the 
Court here seen and fully considered, the opinion of the Court 
herein is delivered by Turner, C. J., Mott, J., concurring, to the 
efiFect that the judgment of the Court below be affirmed. 

" Whereupon it is now ordered, considered, and adjudged by the 
Court here, that the judgment and decree of the District Court of 
the First Judicial District, in and for Storey County, be and the 
same is hereby affirmed wilii costs." 

To oar mind it appears evident the clerk did not carry out the 
intent of the Court as expressed in the written opinion or direc- 
tion filed. 

The Court order the "judgment of the Court below in this case " 
to be affirmed. Now, what judgment could the Court refer to but 
the judgment appealed from ? It did not mean to affirm all judg- 
ments between the parties named at the head of the order, nor any 
judgments between the said parties, but the one appealed from. 
The only judgment appealed from was the judgment^ " judicial de- 
termination," or order of the Court refusing a new trial. And this 
was the only judgment referred to by the Court. The first para- 
graph of the judgment, as entered up by the Clerk, read well 
enough, but in the second, some change should have been made to 
conform to the evident meanmg of the order signed by two of the 
Judges of that Court. The words " and decree " should have been 
omitted, and after the word " county " the following words should 
have been added : " overruling the motion for a new trial." The 
judgment would have then read : " Whereupon it is now ordered, 
considered, and adjudged by the Court here, that the judgment of 
the District Court of the First Judicial District, in and for Storey 
County, overruling the motion for a new trial, be and the same is 
hereby affirmed with costs," which would have clearly expressed the 
intention of the Court. 



Digitized by VjOOQ IC 



868 SUPREME COURT OF NEVADA, 1866. 

Sparrow & Trench v. Strong et al. 

The Territorial statute then in existence, it is trae, defined a 
judgment and an order and drew a distinction between them. And it 
would have been more in consonance with the statute if the Supreme 
Court had said the order of the Court below in this case is affirmed. 
But if they had expressed the same idea in other language, it would 
have been equally binding. The word '^ judgment" usually means 
either the final determination or the record expressing the final deter- 
mination of a Court as to the rights of parties litigant in a common 
law action. The statute clearly points out the distinction between 
the word ^'judgment" when used in this sense and the word ^'or- 
der." 

The judgment of a Court sometimes only means the judicial de- 
termination of a disputed fact or contested point of law. In the 
order filed by the Court in this case it was used in this latter sense. 
Nothing is more common in Courts than for a Judge to make a short 
order directing the Clerk to enter judgment. The Clerk is then 
guided in entering the judgment by the order of the Court and the 
record in the case. For instance : a Judge says to the Clerk, either 
orally or in writing, " Enter the judgment for plaintiflF for the amount 
sued for." The Clerk must of necessity look to the complaint to see 
how or for what amount he must enter judgment. So in this case, 
the Clerk should have been guided by the order of the Court and 
by the record showing the nature of the appeal. 

Although there is some conflict of opinion as to whether an infe- 
rior Court can amend the record whilst a case is pending upon writ 
of error m a higher Court, we are inclined to think that the weight 
of authority is in favor of the proposition that the pending of such 
writ does not prove an impediment to the action of the Court below. 
And we come the more readily to this conclusion because if we are 
wrong, the Supreme Court of the United States will disregard any 
order we make in the premises. If we 'are to err, it is better to 
err on that side where there is a remedy than where there is none. 

It has been suggested by the counsel for the appellants that pos- 
sibly the Supreme Court of the United States may decide that the ap- 
peal pending in the Territorial Supreme Court has never been de- 
cided. That the judgment of that Court affirming the "judgment 
and decree " of the lower Court was not an affirmance of the order 
denying the motion for a new trial. That if such be the case, and the 



Digitized by VjOOQ IC 



SUPREME COURT OF NEVADA, 1866. 369 

Sparrow & Trench v. Strong et al. 



amendment asked for here should be made, plaintii&i would lose a 
hearing on the merits, both in this Court and the United States 
Court. In the one, because the case had not been decided in the 
Territorial Court, as appeared by the original record ; in the other, 
because it had been decided there, as shown by the amended record. 
We have no hesitation in saying we would be governed by the de- 
cision of the United States Supreme Court in this matter. K that 
Court should hold that there has been no decision on the order ap- 
pealed from, we will be guided by that ruling and proceed to hear 
tiie appeal on its merits. Whilst we will make the order amending 
the record, we will also provide in that order that in case the Su- 
preme Court of the United States shall have decided or shall here- 
after decide that there has been no adjudication of the appeal in 
this case by the Territorial Supreme Court, the appellants in this 
case may move to set aside the order makmg the amendment to the 
record and to place the case on the calendar for hearing. 

It is therefore ordered that the judgment heretofore entered by 
the Supreme Court of the Territory of Nevada be so amended as 
to read as follows : 

" Sparrow ^ Trench v. (7. L. Strong et al. — ^Now on this day, 
this cause being called, and having been heretofore argued and sub- 
mitted and taken under advisement by the Court, and all and sin- 
gular the law and the premises being by the Court here seen and 
fully considered, the opinion of the Court herein is delivered by 
Turner, C. J., Mott, J., concurring, to the eflFect that the judgment 
of the Court below be affirmed. Whereupon it is now ordered, 
considered, and adjudged by the Court here, that the judgment of 
tiie District Court of the First Judicial District, in and for Storey 
County, overruling the motion for a new trial, be and the same is 
hereby affirmed with costs." It is further ordered that the appel- 
lants may hereafter m^ve to set this order aside, in case it shall 
have been held or shall hereafter be held by the Supreme Court of 
the United States that the point on appeal to the Territorial Court 
in this case has never been decided. 

Dissenting opinion by Brosnan, J. 

In view of the circumstances surrounding this case, I am unable 
to concur in the opinion of my associates. The reason of my dis- 
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sent is, that the appeal taken to the Supreme Court of the United 
States (which appeal is admitted to have been perfected in strict 
compliance with law and precedent) suspends all proceedings in 
this Court pending such appeal, except as this Court may be moved 
and empowered to act in the premises in obedience to mandate from 
the appellate tribunal. The application, in my opinion, should have 
been made before the Court now having the case in charge. 



S. C. FUGITT, Petitioner, v. L. D. COX, Respondent. 

PETITION FOR MANDAMUS. { 

The filing of a notice of appeal and undertaking on appeal in a Justice^s Gonrt 
after the rendition of a verdict by the jury, but before the entry of judgment 
thereon, does not deprive the Justice of authority to enter up judgment on the 
verdict. 

A Justice should enter up judgment immediately on the rendition of a verdict. But 
if he omits to do so the day the verdict is rendered, still he may complete hia 
record by afterwards entering the judgment. 

Daniel Virgin^ for Petitioner. 

No appearance for Respondent. 

Opinion by Beatty, C. J., Brosnan, J., concurring. 

This is a petition for a peremptory mandamus, based on affidavit 
in behalf of petitioner and the yoluntary appearance of respondent. 

Respondent is an acting Justice of the Peace. Petitioner was a 
defendant in an action pending in the Court of respondent. 

The case was tried before a jury, and the jury rendered verdict 
for defendant. Respondent entered the verdict as rendered, and 
then, without entering a judgment thereon in favor of defendant, en- 
tered an adjournment of his Court. Thereupon the plaintBT gave 
notice of appeal, and filed his stipulation on appeal before any judg- 
ment was entered. Defendant then requested the Justice to enter 
up the judgment in his favor for costs of suit. This the Justice 
declined, because he doubted his authority to do so after appeal 
taken. 
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The Justice should, properly, have entered judgment before the 
adjournment of the Court for the day. But, failing to do that, he 
should have done so as soon as his attention was called to t^he 
omission. The premature notice of appeal, filed before judgment 
was entered, could not deprive the Justice of the power to enter the 
judgment on the verdict. 

A writ of mandamus will issue commanding the Justice to enter 
up judgment on the verdict. 

There is other matter set forth in the petition, but we think this 
is not the proper way to reach anything demanded, except the 
entry of the judgment on the verdict. 



THOMAS E. HAYDON, Petitioner, v. BOARD OF SU 
PERVISORS OF ORMSBY CO., Respondents. 

petition for mandamus. 

Sections four and five of the Act of March 12th, 1866, in regard to the consolida- 
tion and payment of the debts of Ormsby County, are ambiguous as to one 
point, and equally capable of either construction, as to whether there shall be 
paid out on bids for the surrender of County indebtedness, all money in the 
Redemption Fund when the bidding is closed, or only such money as is in the 
Fund the day an advertisement for bids is first published. The former con- 
struction being most beneficial to the public, will be adopted. 

Thomas E, Haydon^ for Petitioner. 

S. (7. Deu9<m^ District Attorney of Ormsby County, for Appel- 
lants. 

Opinion by Beattt, C. J., Brosnan, J., concurring. 

This was a petition for an alternative writ of mandamus. The 
respondents, by their attorney, the District Attorney of Ormsby 
County, entered their appearance, waived the issuance of the alter- 
native writ, and submitted the cause to the Court on the facts as 
stated in the petition. 

The proceeding is a friendly one, and the parties on both sides 
are anxious to have the opinion of this Court on the proper inter- 
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pretation of two sections of the law passed and approved Marcli 
12th, 1866, for consolidating and paying the indebtedness of Orms^ 
by County. 

On the sixth of December, 1866, the Treasurer of Ormsby 
County inserted the following advertisement in the Carson Appeal: 

" County Treasurer's Notice. — Notice is hereby given that 
there is now in the Redemption Fund of Ormsby County four thou- 
sand five hundred dollars, and that sealed proposals will be received 
by the County Auditor of said County for the surrender of bonds, 
warrants, and claims payable out of said Redemption Fund ; which 
proposals, inclosing or containing the bonds, warrants, and claims 
offered to be surrendered, will be received at the office of said 
County Auditor until Monday, the 7th day of January, a.d. 1867, 
at 10 o'clock a.m. 

"JOHN WAGNER, 
" County Treasurer, Ormsby County." 

Various bids were made by the holders of County indebtedness, 
and among the bidders was the petitioner. The sum of forty-five 
hundred dollars mentioned in the advertisement was exhausted by 
bids more favorable to the County than those of the petitioner. But 
between the time of inserting the advertisement and the time within 
which the bidding was to be closed, there had been an additional 
amount paid into this Redemption Fund. If this additional amount 
be distributed to the bidders, the petitioner will have his bids ac- 
cepted. 

The only question is, whether, when the bids were opened, the 
County Auditors and Commissioners should have accepted bids 
of sufficient amount to cover all the money in the Fund on the sev- 
enth day of January, 1867, or only such as was in the Fund on the 
sixth day of December, 1866, when the advertisement inviting bids 
was mserted. 

The difficulty arises only on the construction of two sentences, 
one in the fourth section and the other in the fifth section of the 
Act. The doubtful language in the fourth section is as follows : 

" That the Auditor of said County will receive sealed proposals 
for the surrender of bonds, warrants, and claims payable out of said 
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Redemption Fund, to the amount of his means to purcJiase^ as pro- 
vided in this Act." 

So far as this section is concerned, the whole question turns on 
the interpretation of the words we have italicised in the foregoing 
quotation. The point is, do they mean '^ to the amount of his means 
to purchase " with the funds on hand when he advertises for pro- 
posals ? or the funds he will have on hand when the bids are open- 
ed ? It appears to us the sentence is equally capable of either 
interpretation. The words in the fifth section are as follows : 

" And the County Treasurer shall open said sealed proposals, and 
accept the lowest bids for the surrender of any warrants, bonds, or 
claims payable out of said Redemption Fund to the amount of money 
in such Fundy 

The words italicised in the foregoing quotation are the doubtful 
words in this sentence. It may be contended that they also refer 
to the amount of money " in the fund " when the advertisement or 
proposal for bids is made. But it appears to us the more natural 
construction of this sentence is to interpret this latter clause as 
referring to the time when the bids are received. That is, up to the 
last hour for receiving bids. It does not have any such immediate 
connection with the advertisement as to require any connection be- 
tween the time of this sentence and that of the advertisement. Cer- 
tainly it is doing no violence to the language of this sentence to 
make the time refer to the time of opening or receiving the bids. 
We think this interpretation is probably the most convenient to the 
County, and may save it some expense by avoiding too frequent 
advertisements. The only possible objection to the convenience and 
utility of this construction is, that the Treasurer having barely five 
hundred dollars on hand, might insert his advertisement for bids, 
stating that fact. That bet^?een the day of inserting such adver- 
tisement and the day for opening bids he might receive many thou- 
sand dollars, and as only the comparatively small sum of $500 
would be mentioned as the amount on hand, bidders would be thus 
misled to the injury of themselves and the public. 

There is certainly some force in this objection, so far as the policy 
of the matter is concerned. Still this objection may be in a great 
measure avoided. The law requires the Treasurer, where he has 
a sum exceeding five hundred dollars, to advertise for sealed pro- 



Digitized by VjOOQ IC 



374 SUPREME COtTRT OF NEVADA, 1866. 



Giffin V. Smith ei aU, 



posals. That does not, of course, mean that at the precise moment 
the fund is on hand he shall send off his advertisement ; but it would 
be a sufficient compliance with that clause if he inserted his adver- 
tisement at any time after the money came into the fund, and at 
least fifteen days before the next regular meeting of the Board of 
County Commissioners. Thus, if there was over $500 in the fund 
at the beginning of any month, and he anticipated that a larger sum 
would soon be paid in, he could with propriety wait until the middle 
part of the month before inserting the notice in the paper, and still 
have it there in time for the funds to be distributed at the next reg- 
ular meeting of the Board. So, too, after mentioning in his notice 
the amount of funds on hand, he could state the fact that other funds 
applicable to this purpose were expected to be received before the 
time for receiving bids would expire. The Court will not presume 
that the Treasurer will fail to use a reasonable discretion in the 
matter. 

The law then being capable of either construction without doing 
violence to the language used, we will give it such construction as 
will be most beneficial to the public. We shall hold that the County 
officers authorized to act in the premises shall distribute all money 
in the Redemption Fund when the bidding is closed. A positive 
mandamus will issue in accordance with the prayer of the petition. 
As the officers acted here doubtless in good faith, and the law was 
ambiguous, no costs will be allowed either party, but each will pay 
their own costs. 



0. F. GIFFIN V. H. MARTIN SMITH et als. 

Section 10 of an Act entitled "An Act relative to Sheriffs," (Laws of 1861, 
page 103) only refers to those cases where there ia a wrongful withholding of 
the money collected by the Sheriff, and not where there is a mistake in its 
application, and it is shown that the Sheriff has not the money in his hands. 

It is not the policy of the law to inflict penalties upon its officers for mistakes or 
errors of judgment 

Appeal from the District Court of the First Judicial District, 
Hon. R. S. Mbsick presiding. 
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The facts appear in the Opinion. 
Clayton ^ Clarke^ for Appellant. 

Hillyer ^ Whitman^ for Respondent. 

1st. The section of the statute on which appellant relies is un- 
constitutional and void ; no Court has the power to enter such 
order as provided by the section — certainly not against the sureties 
of th« Sheriff — they must have their day in Court. 

2d. The only ground upon which the section referred to can be 
maintained is, that the Court may have power over its officer to 
make such order as that contemplated by the statute. Here the 
reason of the rule fails, as the motion is not made before the Court 
where the case was heard. Howard never was Sheriff of Storey 
County in the State of Nevada, He never was officer of the 
Court when the motion was made. The District Court for Storey 
County, State of Nevada, has no control over any case or matter, 
unless the same was pending at the time of change from Territorial 
to State condition. 

8d. There is nothing in the record to warrant this Court in re- 
versing the order of the Court below. There is no statement which 
this Court can consider. The opinion of the Court below is based 
upon two grounds. If either be correct, then the judgment must be 
affirmed. Admitting for the sake of argument that the Court 
below erred in the jurisdictional question, this Court must assume 
the correctness in questions of fact. Should this Court conclude to 
examine other portions of the record, it must still conclude that the 
Court below was correct, and its judgment borne out by the facts. 
The returm of the Sheriff does not present such a case as that con- 
templated by the statute. There is no proof of fraud, or even of 
negligence. (JEgery v. Buchanan^ 5 CaJ. 56 ; Johnson v. Q-orham^ 
6 Cal. 195 ; Wihon v. Broder, 10 Cal. 486.) 

4th. How can ten per cent, per month be collected off a Sheriff's 
sureties without their authority in writing ? 

Opinion by Lewis, J., full Bench concurring. 

Section ten of an Act entitled " An Act relative to Sheriffs," 
(Laws of 1861, page 103) declares that " If a Sheriff shall neg- 
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lect or refuse to pay over on demand, to the person entitled, any 
money which may come into his hands, by virtue of his office, after 
deducting his legal fees, the amount thereof, with twenty-five per 
cent, damages and interest at the rate of ten per cent, per month 
from the time of the demand, may be recovered by such person from 
him and the sureties on his official bond, on application, upon five 
days' notice to the Court in which the action is brought, or the 
Judge thereof, in vacation." 

Under this law the appellant Robert Robinson, moved in the 
Court below to recover from the SherifiF of the County of Storey 
and his sureties the sum of fifteen hundred and nine dollars and 
thirty-four cents, with damages and interest, as provided by the 
section above set out. The Court below refused the relief sought, 
and from that ruling this appeal is taken. The facts upon which 
this application is based are set out in the record as follows : " That 
in the above entitied action ( GiSin v. SmitJi) an order of sale was 
issued out of the District Court of the First Judicial District, in and 
for the County of Storey, on the 15th day of May, a.d. 1863, di- 
recting certain property therein described to be sold by the Sheriff 
of Storey County, and that by virtue of said order of sale, W. H. 
Howard, the SheriflF, did sell at public auction the property therein 
described, on the sixth day of June, a.d. 1863, to 0. F. Giffin, for 
the sum of eight thousand eight hundred and fifty-six dollars, which 
sum was paid by Giffin to the Sheriff; that this sum came into the 
hands of Howard by virtue of his position as Sheriff of the County 
of Storey ; that out of the proceeds of the sale the plaintiff, Giffin, 
was entitied to receive only seven thousand and eighty-three dollars ; 
that Kinkead and Harrington, who were parties to the judgment in 
this action, were entitled to receive from the Sheriff, out of the pro- 
ceeds of the sale, the sum of one thousand and six dollars and 
twenty-three cents ; and H. W. Johnson, who was also a party to 
judgment, was entitied to receive the sum of five hundred and three 
dollars ; that the several sums which Kmkead and Harrington and 
Johnston were entitled to receive from the Sheriff, were demanded 
from him on the eighth day of June, a.d. 1863, but that he has re- 
fused and continues to refuse to pay the same ; that the applicant, 
Robert Robinson, is the assignee of these several claims. These* 
facts appear in the petition of the appellant. In other parts of the 
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record we find the judgment authorizing the sale referred to, to- 
gether with the Sheriff's return thereon, from which we are fully 
satisfied there was no such willful wrong or withholding of the money 
by the Shojiff as will sustidn this proceeding against him and his 
sureties. The Court, in the action of Giffin v. Smithy rendered 
judgment in favor of the plaintiff for the sum of eight thousand four 
hundred and ninety-seven dollars and eighteen cents, besides costs. 

The Court then orders the Sheriff to pay to the plaintiff out of 
the proceeds of the sale of the mortgaged property a sum ^' equal to 
the amount of the note described in the mortgage, said note being 
for five thousand dollars, and bearing date January 16, a.d. 1862, 
with interest thereon, from date until time of payment, at the rate 
of two and one-half per cent, per month, if the amount be sufficient 
to pay the plaintiff's judgment. The Sheriff shall pay two-thirds 
of the balance of the proceeds of sale (if there be any) to Kinkead 
and Harrington, to apply on their judgment against the defendants, 
and the other third to defendant Johnson." 

In the Sheriff's return to the execution, he says : " I paid to 
plaintiff, 0. F. Giffin, the sum of eight thousand five hundred and 
ninety-two dollars and sixty-six cents, in full satisfaction of the judg- 
ment and decree upon which this order was issued, except the lien 
of defendants and intervenors, Kinkead and Harrington, and the 
claim of H. W. Johnson, one of the defendants herein named, whose 
several claims are unsatisfied and unpaid." 

The real amount due Giffin was but seven thousand and eighty- 
three dollars. Why the Court rendered judgment for the sum of 
eight thousand four hundred and mnety-seven dollars and eighteen 
cents, whereas the note shows he was only entitled to recover seven 
thousand and eighty-three dollars and thirty-three cents, we are not 
able to ascertain from the record. We are inclined to the belief, 
however, that the Sheriff was misled by this error in the judgment, 
for his return shows that the sum of eight thousand five hundred and 
ninety-two dollars was paid to the plaintiff, Giffin, which was the 
entire sum realized from the sale, except the Court costs. 

Here there seems to be nothing to indicate a willful or wrongful 

withholding of money to which the appellant Robinson is entitled. 

It was evidently an error, and the return shows that the Sheriff has 

none of the money in his own hands. It remams, then, to be de- 

25 
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termined whether the tenth section of the law referred to applies to 
cases of this kind. In our opinion it does not. The statute is highly 
penal in its character, and hence it conld only be intended to corer 
cases where the officer willfully withholds money from those entitled 
to receive it. It is not the policy of the law to inflict a penalty 
upon its officers for mistakes or errors of judgment. It imposes 
punishments only for intentional and willful wrong, or the grossest 
carelessness. Its humanity is averse to the infliction of heavy pen- 
alties for errors where there is no intentional delinquency. 

The Supreme Court of California, in the case of Wilson v. Broder^ 
say of a proceeding of this kind : ^' This remedy was only ^ven for 
cases of intentional delmquency on the part of the Sheriff, as a pun- 
ishment for his willful or corrupt neglect of duty, and was not de- 
signed to embrace a case in which he declined to pay over money 
collected under circumstances of a bona fide^ well grounded doubt 
of the authority of the party to demand it." 

And in the case otEgery et al. v. Buchanan^ 5 Cal., the Court, 
in a case arising under a similar statute, say : '^ It is urged that the 
Statute of this State, ^ving extraordinary damages against the 
Sheriff, for failing to pay over money collected on execution, has 
affected or altered the rule at common law. There is no reason for 
this position, and very strong reasons against it. The statute pen- 
alties are only recoverable when, by the return of the Sheriff, he 
admits the collection of the money, and refuses to pay it over. If 
it yras otherwise, an error of judgment, or even a hesitation to decide 
between adverse claimants, might work the ruin of any honest and 
conscientious officer." (See also Johnson v. Q-orhamj 6 Cal. 195.) 

These authorities are supported by the clearest principles of jus- 
tice, and they clearly sustain the ruling of the lower Court. 

As our conclusion upon this point disposes of the appellant's ap- 
plication, we do not consider it necessary to pass upon the other 
points raised on the record. 

The order of the Court below is affirmed. 
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ACTION. 
If plaintiff own a promissory note he may sue on it, although it be in posses- 
sion of defendant MeChuky ▼. Oerhawer, 47. 
See Assumpsit, 1-8. 
Bond, 2. 
Equity, 11-15. 

EsTATKS or Dkckaskd Persoics, 1-8. 
Plxading, 4-9, 16, 17. 
Tenant in €k>MU0N, 1. 

ADMISSIONS. 
See Mortgage, 2. 

ADVERSE CLAIM. 
See Agreement, 1, 2. 

AFFIDAVIT. 
See Attachment, 1, 5, 10. 

AGREEMENT. 
Upon the conveyance of certain land and water privileges by W. to R. and J., 
an agreement was entered into, which declared that ** Whereatt, the said Railey 
" and Johnson have paid two thousand dollars in cash to said Walter, and 
** there remaining unpaid one thousand dollars which is held as security 
"by said Railey and Johnson, , to protect them from any adverse claim 
" which may be set up to said property, franchise or privilege, or any part 
" thereof, by any other person or persons ; now, therefore, if the said Railey 
**and Johnson, their heirs or assigns, shall not within sir .months herefrom 
" have to pay for the release or discharge of any adverse claim against said 
** property or franchise, or have recovered against them any part or portion 
" thereof, then the said Railey and Johnson agree to pay to said Walter, his 
** heirs or assigns, the said sum of- one thousand dollars in gold coin of the 
** United States, at the expiration of six months herefrom ; otherwise, this 
** bond to be null and void." ffeld, that to release Railey and Johnson from 
the payment of the one thousand dollars, they must show that a valid and sub- 
stantial claim was set up to the premises; and that to protect themselves, 
they were compelled to purchase, or extmguish it. Waiter v. Johnton, 854. 
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8. '* Adverse claim/* in such an instrument, must be interpreted to mean such a 
valid and paramount title or right which, if asserted in Court, would divert 
the title granted by the plaintiff. Id, 

See Corporations, 6. 
Eqcitt, 4, 5. 
Mining Claisis, 2-5. 
Partners, 6. 

ALIMONY. 
1. Under the statute providing for the payment of alimony pendent* liie^ the Court 
cannot make an order for the payment of past expenses after the suit has been 
finally decided against the wife, although the motion was made before the de- 
cision of the case. Wilde v. WUde, 306. 

ALLOWANCE. 

See MoRTGAOK, 5-8. 

AMENDMENT OF COMPLAINT. 
See Ejectment, 6. 
Practice, 11, 12. 

AMENDMENT OF PLEADING. 
See Pleading, 19. 

AMENDMENT OF STATUTES. 
See Statutes, 5, 6. 

AMENDMENT OF RECORDS. 

1. The Supreme Court of the State of Nevada is the successor to the Supreme 
Court of the Territory of Nevada, and has the same control over the records 
of the late Supreme Court in all cases where anything remains to be done, that 
it has over its own records. Sparrow ds Trench v. Stnmgy 862. 

2. Courts of record may always amend a clerical error in a judgment or order at a 
subsequent term, when the error is shown by the record, and there is no neces- 
sity to resort to other evidence than is afforded by the record to correct the 
error. Id. 

8. There is great conflict of authority as to whether an inferior Court can amend 
its record whilst the case is pending, on writ of error in a superior Courts 
Hdd^ that the pendency of the writ of error is not an impediment to the amend- 
ing of the record so as to correct clerical errors. Id, 

4. In the event the Supreme Court of the United States should hold that the ap- 
peal from the order denying the motion for a new trial was never acted on by 
the Territorial Court, we have no hesitation in saying this Court would be gov- 
erned in its future action by such opinion. Id. 

5. The pendency of the case in the Supreme Court of the United States supersedes 
all action upon the part of this Court, except in obedience to the mandate of 
the superior Court. The application for amendment of the judgment should 
have been made in that Court By Justice Bbosnan, dissenting. Id. 
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ANSWER. 
See PRACTicfe, 16. 

APPEARANCE. 
See Pleading, 16. 

ARSON. 
See Cbiminal Law, 9. 

ASSIGNMENT. 

See MORTGAQE, 1. 

ASSOCIATIONS. 
See Corporations, 3-6. 

ASSUMPSIT. 

1. The general rule of law is, that that which is in its inception a tort cannot be 
waived so as to support an action of assumpsit. Caraon River IJunibering Co» 
▼. BoMett, 249. 

2. To enable a party to recover in assumpsit on implied promise, the plaintiff must 
establish such facts that a promise on the part of the defendant might reason- 
ably be presumed from the transaction. No such promise can be presumed 
when the defendant commits a trespass under a claim of right. Id. 

3. There are some cases in which the plaintiff may waive the trespass, and sue in 
assnmpsit. One, when the trespasser sells the personal property of plaintiff 
and receives the money. Another, when the trespasser dies, and suit is 
brought against his personal representative. Id. 

APPEAL. 

1. An order setting aside a judgment by default is an appealable order, and if 
not appealed from, that order will not be reviewed after judgment on the 
merits. Maynard v. Johnson, 16. 

2. A revenue sump may be affixed to the notice of appeal even after motion to 
• dismiss. When affixed, it renders notice operative from the time of filing. 

Killip V. Empire Mill Co., 34. 

3. The appeal here was properly taken from the order granting a new trial, 
rather than from the order allowing notice to be filed nunc pro tunc. Id. 

4. It is not necessary to appeal from a void order which can have no operation or 
efiect. Id. 

5. A defective finding of facts is not a ground for reversing a judgment when 
that defect is not noticed or complained of in the Court below. McClutiky v. 
Gerhauser, 47. 

6. The Supreme Court will not reverse a judgment unless error affirmatively ap- 
pear. Noeler v. Haynes, 53. 

7. Supreme Court will reverse void as well as erroneous judgments. Hastings v. 
Burning Moscow Co., 93. 

8 Qtiery — Whether the Supreme Court, on reversing a judgment, may also order 
a sale under execution to be set aside ? 
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9. The cost bill is do part of the jndg^nieiit roll, and where there is no statement 
or bill of exceptions, we cannot pass on its correctness. On a mere appeal 
from a judgment we cannot review anj error which might occnr in refusing to 
sustain a motion made, after the appeal was perfected, to strike oat the cost 
bill. Howard t. Richards ^ Richards, 128. 

10. The mistake in the calculation of the amount for which judgment should have 
been rendered, should have been corrected by motion in the lower Court. Id. 

11. Appellant having failed to make the application in that Court, we will correct 
it here, but impose the costs on the appellant. Id, 

12. Where costs are improperly inserted in a judgment, it is the proper practice 
to move in the Court below to strike them out. But if that motion is denied, 
the appeal is from the judgment which is erroneous,* and not from the order of 
the Court below refusing to correct the error. Per Bbattt, J. Howard t. 
Richards 4r Richards, 128. 

13. Appeals from orders after judgment are allowed, not to correct erroneoos 
judgments, but to correct some erroneous proceeding subsequent to and founded 
on a good judgment. Id. 

14. Section 284, of Practice Act, direcu that certain papers shall be brought up 
on appeal ; it does not in express terms prohibit other papers from being 
brought up. Id, 

15. The Constitution gives this Court the trial of cases on appeal, and the Legisla- 
ture could not, if it would, deprive the Court of the power of examining such 
portions of the record as are necessary to determine all appeals. Id. 

16. The Legislature never intended to deprive this Court of the power to examine 
bills of exception and other parts of the record which are not mentioned in the 
two hundred and eighty-fourth section of the Practice Act. Id. 

17. We must look into the record to see if there is any foundation for a judgment 
appealed from. As the filing of a cost bill ia the only thing that gives jurisdic- 
tion to enter up a judgment for costs, we must look to the record to see if any 
such bill has been filied, and if an examination of the cost bill filed shows error 
in the judgment for costs, that error must be corrected. Id. 

18. There being nothing in the record on which this Court could act in setting 
aside the alleged sale under an erroneous judgment, the appellant must seek 
his remedy by motion in the Court below. Miller v. Cherry, 165. 

10. This Court cannot reverse a judgment for want of sufficient evidence to sustain 
the verdict, unless the record shows that all the material evidence is before us. 
The 8taU v. Bonds, 265. 

20. To enable this Court to reverse an order of the District Court, the error com- 
plained of must affirmatively appear. All presumptions are in favor of the 
regularity of the proceedings in the Court below. Champion v. Sessions, 272. 

21. It is not right to compel the unsuccessful party in this Court to pay the costs 
of appeal as a condition precedent to making his defense in the Court below. 
OaUagher v. Dunlap, 826. 

22. Oral evidence is not admissible to show error in the proceedings of the Court 
below.' £z Parte Smith, 838. 

28. The judgment of an inferior Court will not be set aside on appeal, for errors 
committed on the trial which it appeare could not have prejudiced the appel- 
lant Mitchell V. Bromberger, 845. 
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24. When a cost bill appears regular on its face, and there is nothing in the record 
to show error in any of the items charged, the refusal of the Court below to 
retax the costs must be presumed to be correct. Id. 

25. It being apparent that the appeal was taken simply for deUy, five per cent 
upon the judgment was awarded to the respondent as damages. Lehane v. 
Keyes, 861. 

See Constitutional Law, 10. 
Criminal Law, 6, 8, 26. 
Certiorari. 
Depositions, 6. 
Ejectment, 1. 
Findings. 

Justice of the Peace, 1. 
Mortgage, 4. 
Pleading, 17. 
Practice, 6, 7. 
Prohibition. 
Statement on Appeal, 1, 2. 

ATTACHMENT. 

1. Whether the statement in an affidavit that affiant has been informed that de- 
fendant has sold certain teams, wagons, etc., with intent to defraud his creditors, 
is a sufficient compliance with that part of the Statute which requires the facts 
to be recited on which affiant's opinion is based, before the issuance of the 
attachment : Query 1 Bawen v. Bedc, 139. 

2. Where a debtor tells a creditor that he has disposed of all his property, and 
will pay when he gets ready, it creates a strong suspicion of fraud, and is a 
sufficient foundation for a belief in the creditor's mind that a fhiud has been 
committed. Id. 

S. If there is some evidence to justify the belief on the part of an attaching credi- 
tor that fraud is contemplated or has been committc^d, he may sue out an at- 
tachment. Id, 

4. On the trial, that fraud may or may not be established ; but if plaintiff fails on 
the trial to establish the fraud, still the issuance of the attachment was not a 
void act. Id, 

5. Great strictness in the form of the affidavit should not be required. The de- 
fendant is protected by bond. Id, 

6. Where property is attached, the attaching creditor gives bond for damages. 
The debtor is in no imminent peril of losing his property. Id, 

7. There is nothing in the policy of the law to forbid a bond, given to release prop- 
erty from attachment, being enforced according to the very letter of its con- 
dition. Id. 

8. Caldtcell v. Ccigaie and others, 7 Barbour, S. C. Reports, and Homan et cU, 
V. Brinkerhoff, 1 Denio, 184, denied to be law. Id, 

9. The rule laid down in McMillan v. DanGf 18 Cal. 339, contains the true rule. 
Id, 
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10. The affidavit on which the attachment in this case was issued, met the reqnire- 
mento of the Statute. Per Broskak, J. Id, 
See BoKD, 1-13. 

SCRBTT. 

ATTORNEY AT LAW. 

1. An attorney or counselor cannot, without the consent of his client, be compelled, 
and has no right, to disclose any fact which maj have been communicated u> 
him by his client, solely for the purpose of obtahiing his professional assistance 
or advice ; but this rule is not to be carried to the extent of depriving the attor- 
ney of the means of obtaining or defending his own rights. JiUehtU v. Brotn- 
hergeVy 345. 

2. Whenever, in a suit between the attorney and client, the disclosure of a priv- 
ileged communication becomes necessary to the protection of the attorney's 
own rights, he is released from those obligations of secrecy which the law places 
upon him. He should not, however, disclose more than is necessary for his own 
protection. Id. 

See ScRETY. 

BILL OF EXCEPTIONS. 
1. As a general rule, bills of exception once signed and filed, become a part of 
the record. Whether in case of mistake in stating fact they may, after term 
expired, be in any case corrected : Query ? Bowers v. Beck, 139. 
See Bond, 11. 

BILL OF EXCHANGE. 
See Promissory Note. 
f 
BLIND LEDGE. 

See Mining Claims, 6. 

BOND. 

1. A bond given to release property taken under a writ of attachment is a bond 
given in a legal proceeding, and does not require a stamp. Bowers v. Beck, 
139. 

2. Where a bond is given for the use of a party to an action, but is in the hands 
of an officer of the Court, the beneficiary of the bond may bring suit thereon 
before the bond has come into his possession. Id. 

3. What is recited in a bond to be true, is taken as true against the obligor, and 
need not be averred or proved. Id. 

4. It is only necessary to make averments and proof as to what was done after 
the execution of the bond, and as to the breaches thereof. Id. 

5. The Courts, in construing a bond, cannot interpolate into it conditions it does 
not contain. Id. 

6. Where a bond for a release of goods under an attachment is conditioned for 
payment, if judgment is rendered against the owner of the goods attached, it 
becomes absolute upon the rendition of judgment whether the attachment 
is or is not sustained. Id. 
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7. The dismissal of aa attachment operates as a complete release of the sureties 
on the bond for release of attached property. Per Lbwxb, C. J., dissenting. 
Id, 

8. When a plaintiff fails to show his case is one of those in which an attachment 
is authorized to issue, he is not entitled to the benefit of the lien created bj the 
attachment. Whj should he be more entitled if defendant orertums his 
prima fade case, on which it was issued ? Id. 

9. If the attachment is discharged, the property attached is necessarily released ; 
so, too, if the attachment is held to have been improperly issued, the bond must 
become unarailable. Id, 

10. A bond given to release property illegally attached, may be held as one giren 
under duress of property. Id. 

11. The bill of exceptions shows the order dismissing attachment in former case 
was introduced. However irregularly that order was brought before the Court, 
it is good defense, and must be considered in disposing of the case. Id, 

12. The principal in the attachment bond should have been made a party defend- 
ant. Id, 

13. Whether the debt on which the attachment, in Bowers v. Atkifuon, was one 
on which an attachment might legally issue or not, is wholly immaterial. 
The bond recites that the goods to be released were attached; the obligors 
cannot contradict that recital. Per fisATTT, J. Id, 157. 

14. The clause in the Stamp Acts of the State and United States which exempts 
from stamp duty those bonds which are " required in a legal proceeding," is 
not confined to those bonds without which no action could be maintained or 
prosecuted, but is more general, and means all bonds required to give either 
party to a legal proceeding any advantage or privilege, to which he wonid 
be legally entitled in the course of that proceeding upon the execution of a 
proper bond. Id, • 

See AoREEJfXNT, 1, 2. 
Attachmsnt, 1-10. 
Duress. 
Surety. 

CASES AFFIRMED. 
McMUlan v. Dana, 18 Cal. 889. 

CASES OVERRULED. 
Caldwell V. Colgate, 7 Barb, 
Soman v. Brwkerhoff, 1 Denio, 184. 

CERTIFICATE OF SALE. 
See Evidence, 2. 

CERTIFICATE OF REGISTER OF LAND OFFICE. 
See McFarland v. Culberteon, 280. 

CERTIORARL 
1. Upon a return to a writ of certiorari, this Court can only inquire whether the 
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tribonal certifying its proceedings has, or not, exceeded its jurisdiction. May- 
nard t. Baiiey^ 813. 

CHALLENGE& 
See Crihinal Liw, 6. 

CHANCERY PRACTICE. 

See Equity, 1-15. 
HOBTOAOE, 5-8. 

CLAIMS AGAINST ESTATE& 
See Estates of Deceased Persons. 

CLOUD OF TITLE. 
See Eqcitt, 11-15. 

COMMON LAW. 

See Criminal Law, 15, 16. 

Mining Claims, 7-9. 

Pleading, 2. 

Water Right, 2, 8. 

CONSENT TO JUDGMENT. 

See Judgment, 2. 

Surety. 

CONSTABLE SALE. 
See Etidbsce, 2. 

CONSTITUTIONAL LAW. 

1 . Section 8, Article VIII, of the Constitution, requiring the Legislature to pass 
a general law for the organization of cities and towns, is inoperative until acted 
upon by the Legislature. City of Virginia t. ChoUar-Potosi G. 4r S. M. Co., 
86. 

2. Such sections, if standing alone, and not qualified by any other section of 
the Constitution, might raise a strong implied prohibition against the Legisia* 
ture passing any special laws on the same subject. Id, 

3. Section 1, Article VIII, by much stronger implication, seems to reserre to the 
Legislature the power to pass special laws in regard to municipal corpora- 
tions : that is, to create them ; or, at least, to confer special and additional 
powers after they are in existence. Id. 

4. The City of Virginia was a municipal corporation when the Constitution was 
adopted, and has never ceased to be a corporation. Id. 

5. The law amending the charter is, therefore, constitutional. Id, 

6. The producu of mines are personal property, and as such subject to taxation 
for municipal purposes. Id. 

7. All property within the municipality is subject to one annual taxation, and 
it makes no difference that it is removed beyond the corporate limits before the 
amount of tax is specified, or the mode of collecting established. Id, 
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8. The ConBtitntion requires that all ad valorem taxes shall be as nearly eqaal 
as maj be. We cannot see that the mode of assessing the products of mines 
yiolatcs that principle of equality. Id, 

9. The municipal authorities of the City . of Virginia may add a penalty for 
refusing to give the Assessor proper information to enable him properly to 
assess the products of a mine. Id» 

10. Under the provisions of Section 8, Article VI, of the Constitution, the Legis- 
lature may prescribe the mode of proceeding on appeal from a Justice's 
Court to the District Court. That mode may be by trial de novo, or a mere 
review of the Justice's proceedings, as the Legislature choose to direct. Cav- 
anavgh v. Wright, 166. 

11. The Act of the Territorial Legislature granting exclusive privileges to plaint- 
iff's assignors was a valid constitutional Act. The grantees under that Act 
complied with the conditions precedent. Carson River Lumbering Co. v. Bas- 
sett, 249, 

See AioENDMENT OF Records, 1-6. 
Appeal, 15-17. 
County Commissioners, 2. 
Elections, 1, 2. 
Taxes, 6, 6. 
Territorial Courts. 

CONSTRUCTION. 
See Statutes. 

CONTEMPT. 
See Criminal Law, 28. 

CONTINUANCE. 
See Criminal Law, 21, 22. 

CORPORATIONS. 

1 . When one deeds all his interest, say one hundred and thirty-seven and one-half 
, fset, in a mining company to Trustees, to form a corporation, in trust that he 

is to receive shares in the corporation in lieu of the feet, and afterwards con- 
veys the same feet with covenants of warrantee to another party, the last 
grantee takes an equity and is entitled to the shares to be issued in lieu of 
these feet. 0*Meara v. North American Mining Co., 113. 

2. When Trustees of a mining company issue stock to the party equitably en- 
titled, the Court will not compel them to issue to another, especially when that 
other can only show his claim by establishing his own fraud. Id, 

8. When an association of individuals formed to carry on a certain business, con- 
tracts debts, and afterwards the association is converted into a corporation, the 
same individuals who formed the joint stock association becoming corporators 
to continue the same business, the corporation may be liable for the debts of 
the association. Paxion v. Bacon Mill ds Mining Co.y 257. 

4. But when a corporation is formed, the capital or incorporate property of which 
is composed partly of the {iiroperty of a pre-existing association and partly of 
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property contributed by coipontors who had no coimecti<m with the prerioiu 
association, the corporation is not bound for the debts of the late association. 
Id. 

6. The stock of the former associates would be liable for the debts of that associa- 
tion. But the creditors of that association would have no claim on the cor^ 
porate property, or the stock of those corporators who were not connected 
with the original association. Id. 

6. When there is an agreement between all the parties about to incorporate, that 
the corporation shall assume all the debts of the prior association ; or when, 
after incorporation, the corporate body assumes all the debts of the old asso- 
ciation, undoubtedly this would enable the creditors to maintain assumpat 
against the corporation. Id. 

COST BILL AND COSTS. 
1. Cost bill in this case held to be filed within two days after " the decision of the 
Court" Sholes v. Stead & Hunt, 107. 

See Appeal, 9-17, 21, 24. 
JuDGifiLvr, 6-y. 

COUNTY COMMISSIONERS. 

1 . The Act creating a sinking fund for Douglas County, and regulating the mode 
of advertisement for and receipt of bids *' until the next regular meeting of the 
Board of County Commissioners of said county thereafter," does not authoriie 
the receipt or consideration of a bid filed with the Treasurer on the day of the 
next regular meeting, but at a time subsequent to the meeting and adjoam- 
ment for that day. Brumfield v. Oommiuioners ofDougltis County, 65. 

2. The Board of County Commissioners is not a Court, as Courts are defined in 
the Constitution. And such bodies may lawfhlly meet and transact business 
on the first day of January. Id. 

See Elections, 1, 2. 
Injcnctionb, 1. 

COURTS. 
See Alimont. 

Amendment of Records, 1-6. 
Bill of Exceptions, 1. 
CocNTY Commissioners, 2. 
Judgment, 2. 
New Trial, 1-6. 
Partners, 2-4. 
Practice, 2-7. 
Territorial Courts. 

CRIMINAL LAW. 
1. The sections of the Criminal Practice Act which require the Sheriff to make 
return of the venire issued for the trial jurors at least two days before the 
commencement of the term — that the Judge and Assessor shall make certifi- 
cate of the names drawn by them to act as jurors, and the section requiring 
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the Judge and Assessor to select the names of two hundred persons, lawfxdly 
qualified to serve at juron^ are only directory. A judgment will not be re- 
versed for a failure to strictly comply with those sections, unless it shall appear 
that the defendant may have been injured by such failure. State y. Sqiuiiretf 
226. 

2. It was not the intention of the Legislature to require the Judge and Assessor 
to pass on the qualifications of each person in selecting names out of which 
to form a jury. Id. 

8. The names should be selected from the assessment roll. As to the qualifica- 
tions of those selected, that could not be passed on at the time of selection. 
Jd. 

4. The failure to return the panel at the time required could not prejudice the de- 
fendant, if he had ample time after the return to inspect the panel. Id. 

6. All the three sections referred to are qualified by Section 828 of Criminal Prac- 
tice Act. Id. 

6. This Court cannot review the action of the Court below in disallowing a chal- 
lenge for cause when the party objecting makes no specification as to the 
nature of the objection upon which he interposes the challenge. The party 
challenging should specify the grounds of his challenge. Id. 

7. It is error to allow a jury to disperse after impannelment without the consent of 
the prisoner. But a jury is not properly impanneled until they are sworn and 
charged with the case. Id. 

8. When an instruction is asked and refused, which contains a correct principle of 
law, but there is nothing in the record showing its applicability to the case on 
trial, this Court cannot reverse the judgment. The refusal may have been on 
the ground that there was nothing in the testimony making the instruction 
applicable to the case. Id. 

9. One may be principal in the crime of arson who does not himself apply the 
torch ; if he be present aiding and abetting, he is a principal. An instruction 
which assumes that the defendant could only be principal if he himself set the 
fire is erroneous, and should not be given. Id. 

10. When a party draws a pistol with the avowed intention of killing another, third 
parties interfere to prevent the threat being carried out ; the pistol goes off, 
and the party threatened is killed ; the natural presumption would be that 
the defendant had succeeded in carrying out his intention, notwithstanding 
the interference. If the defendant claims that the pistol went off accidentally 
in the scuffle with the bystanders who interfered to prevent the shooting, it 
lies on him to present some proof of that fact. State v. Bonds^ 265. 

11. Evidence of threats made by defendant may be proved not only to establish the 
killing, but when the killing is admitted, for the purpose of establishing motive 
or deliberation. Id. 

12. When a threat is made against a party, unless he will do something which he 
fails to do, and the threat is afterwards executed, it would seem to be as con- 
clusive as if it had not been connected with a condition. Id. 

18. If the threat was made only conditionally, and the party threatened afterwards 
complied with the condition, this would, to a great extent, rebut the presump- 
tion arising from the threat. Id, 
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14. There is no such crime known to the law as an attempt to commit embracery. 
Embracery is itself but an attempt to do a wrong. There can be no indict* 
ment for an attempt to attempt. State v. ^et, 268. 

15. To attempt to commit a crime is itself a crime at Common Law ; but this 
cannot apply to the crime of embracery. Id. 

16. It is also a crime at Common Law to solicit another to commit either a felony 
or misdemeanor ; and whatever is a crime at Common Law is punishable under 
our statute. It is a crime to solicit another to commit embracery. It is s 
crime in A to solicit B to attempt to corrupt a juror. Jd. 

17. There is no statute requiring a District Attorney to sign an indictment 
But even if his signature is necessary, still if that officer does sign it, and 
instead of signing " H., District Attorney of Douglas County," signs ** H., 
Prosecuting Attorney of the 8th Judicial District," (Douglas County compos- 
ing that District) it is well. State v. Salge, 821. 

18. When a prisoner has pleaded ** not guilty," it is in the discretion of the Court 
whether, or not, to allow him to withdraw that plea to interpose another. Jd. 

19. The prisoner has, however, an absolute right to withdraw that plea to interpose 
any good defense which has arisen since the last continuance of the case. Id. 

20. The Court properly refused to allow defendant to withdraw his plea of **not 
guilty," to interpose a plea that was not sufficient in law as a defense, and be- 
sides being defective in form, could not by amendment be made available. JUL 

21. When a prisoner makes out a proper case for continuance, on account of the 
absence of a material witness, it is error to compel him to go to trial on the 
admission of the District Attorney that the witness, if present, would swear to 
the facts as stated by defendant. Id. 

22. Although the prisoner may not have made out a very clear case for a continu- 
ance, still if the Court below was of opinion that injustice was done the prisoner 
because of the absence of his witness, the Court was justified in granting a new 
trial Id. 

23. When an order is made excluding defendant's witnesses from the court room, so 
that neither witness shall hear the others testify, and some of the witnesses 
come in during the trial, this may discredit such witnesses, and subject them to 
punishment for contempt. But the defendant himself not being in fault, is en- 
titled to their testimony. Id. 

24. Whilst our statute authorizes ministerial officers to carry into effect the judg- 
ment of criminal courts in all cases where the punishment is less than death, 
upon receipt of a certified copy of the judgment or sentence, thus dispensing 
with the necessity of a regular warrant for execution, still it docs not prevent 
the officer from proceeding to execution of the judgment upon receipt of a formal 
warrant reciting the judgment of the Court, and requiring the officer to execute 
that judgment Ex Parte Smith, 888. 

25. The judgment in a criminal case recites that the prisoner was brought into Court, 
and plead guilty, ** whereupon the Court sentenced the said Terence G. Smith,** 
etc. Whether this record shows affirmatively that there was no interval <^ 
time between the plea of guilty and sentence : Query ? Id. 

26. If it does, it only shows error on the part of the Court, and defendant should 
have excepted to the action of the Court, and taken an appeal if dissatisfied. 
Habeaa cotpus is not the proper remedy to correct errors. Id. 
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CRIMINAL PRACTICE. 
See Criminal Law, 1-8, 17-23. 

DAMAGES. 
See Injunction, 1. 

DAMAGES ON APPEAL. 
See Appear 25. 

DEBT. 

See Judgment, 10. 

Taxis, 1-8. 

DEED. 

1. A party execnting a deed cannot aroid it because he spelli his name wrong in 
attaching his signature to it. O'Meara v. North American Mining Co,, 113. 

2. One who brings an action to recover real estate purchased under execution can- 
not show that the execution issued under a different judgment than the one 
recited on its face, nor can he contradict the recitals in the deed under which 
he claims. Zabriskie v. Meade, 286. 

8. If a defendant in execution has no title to premises in question, either at the 
date of sale, or at any time subsequent to the period when the judgment was 
rendered, as appears by the recitals in the execution, in the advertisement of 
sale, in the certificate of sale and the Sheriff's deed, a party claiming under 
such execution sale will not be allowed to show that the true date of the judg- 
ment under which the execution was issued was different from all those 
recitals. Id. 

DEMURRER. 
See Estates or Deceased Persons, 6. 
Pleading, 19. 

DEPOSITIONS. 

1. When two cases are pending in the same Court, between the same parties, 
a deposition may be taken upon one notice, affidavit, and commission, to be 
read in both cases. Scott v. Bullion Mining Co., 81. 

2. A deposition taken in one case may be used between the same parties in 
another ; so a deposition entitled in two cases between the same parties may 
be used in either. Id. 

3. Where the deposition of the same witness is taken twice, and it appears 
that the first examination covered the whole ground of controversy, and was 
regularly taken, the Court might, perhaps, with propriety refhse to hear the 
second deposition. But if the first deposition is complete, the regular method 
would be to appear and contest the issuance of the second commission. Id. 

4. Depositions will not be rejected for infoi-mality in the certificate of the officer 
before whom they are taken, when it appears that both parties were present, 
and the witnesses were cross-examined. Loekharl v. Mackie, 294. 
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6. A stipulation of the parties to a suit may dispense with any certificate bj the 

officer taking depositions. Id, 
6. It is too late to raise the objection in this Court for the first time that there 

was no proof of the absence of the witnesses whose depositions were read. Jd. 

DISCRETION. 
See Criminal Law, 18, 19. 
Equity, 7-9. 

DISTRICT COURT. 
See Appeal, 12, 18. 

COSSTITCTIONAL LaW, 10. 

Partners, 2. 

DISTRICT ATTORNEY. 
See Criminal Law, 17. 

DRAWING jraORS. 
Sec Criminal Law, 1-5. 

DURESS. 
I . A plea similar to that of duress : that the contract had been entered into onl j 
to avoid some threatened seizure or destruction of property, has sometimes been 
allowed in American Courts. But this plea can only be tolerated in cases of 
imminent danger, when the i>arty has no other apparent means of saving his 
property from destruction, conversion, or asportation. Bowers v. Beck, 139. 
See Bond, 10. 

ELECTIONS. 

1. An election cannot be held for an office at a time not fixed by law for such 
election. Stale ex rcl. Daggett v. CoIUns, 351. 

2. The phrase, " next general election," in the nineteenth section of " An Act to 
create a Board of County Commissioners, &c./' (Laws of 1864-6) means th« 
general election on alternate years, commencing with 1864, and has no refer- 
ence to the election of 1865, which is in some respects to be held as a special 
election, interpolated on the general system of biennial elections. Id. 

EJECTMENT. 

1 . When, in an action of ejectment, the defendant, in addition to its legal defenses, 
sets up also an equitable defense, and asks affirmative relief, to wit : to declare 
that the deed under which plaintiff claims is only a mortgage, and this equita- 
ble branch of the case is tried separately from and disposed of before trying the 
legal defense : Ileld, that an order made and entered up in the form of a decree 
declaring that the instrument was not a mortgage, but a valid deed, conveying 
title to plaintiff, is not a final judgment from which defendant can appeal. 
Low V. Crown Point Mining Co,, 75. 

2. There cannot be two final judgments in tlie same action. Id, 

3. When there arc two distinct defenses, it is not the proper practice to impannel 
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one jury to try the eqaitable defense, and another the legal defense. It is, 
however, proper to keep the two defenses separate. The Jndge, himself, may 
first hear and determine the equitable side of the case ; or, if in doabt, he may 
submit special issues to the jury who are to try the law side of the case. Id. 

4. If a plaintiff, pending a suit in ejectment against several defendants, each in 
possession of distinct parts of the property sued for, sells out to one of the 
defendants, the controversy as to that defendant is ended, and he may under 
his purchase prosecute the same suit against the other defendants for guch por- 
tion of the property as they hold. BuUion Mining Co, v. Onaus G, fc S, If. 
Cb., 168. 

5. In such case the purchaser, being substituted as plaintiff, cannot amend his 
complaint so as to include other property, claimed by himself under a difiercnt 
title. Id. 

6. When an action has been brought in due time for one piece or portion of prop 
erty, it would be bad practice to allow the complaint to be so amended as to in- 
clude another piece of property which would otherwise be protected from recov- 
ery by the Statute of Limitations, and thus embarrass the defense under that 
statute. Id, 

7. When an undivided portion of a tract of land is recovered, the Sheriff would 
not be justified in entirely expelling the tenants who are in possession, if they 
make no opposition to a joint or common possession by those recovering the 
judgment. Id. 

8. The Sheriff has no authority to put a party in possession of land not described 
in complaint or judgment. Id, 

9. The fact that plaintiff recovered a vein or lead gives it no right to hoisting 
works erected for the purpose of taking ore from that vein, unless it also had 
recovered the surface on which the hoisting works were erected. Id. 

10. Prior possession of land by the plaintiff, and ouster by defendant, makes 9k prima 
fade case for plaintiff, and throws the burthen of proof on defendant to show 
that he has some superior right. McFarland v. CuUbertaon^ 280. 

11. It is not sufficient for defendants to show the land is subject to pre-emption. 
They must show aU the facts which establish their rights as pre-emptors. Id. 

12. The plaintiff having shown his right as an occupant, the defendants, to have pro- 
tected their possession, should have shown the land subject to pre-emption, and 
themselves of that class of persons entitled to pre-emption rights. Id. 

13. A certificate of the Register of the Land OflBoe that defendants had filed a declara- 
tory statement in his office, did not prove that they were of the class of persons 
entitled to pre-empt If the declaratory statement might be received as evi- 
dence on that point, at least that statement, or a certified copy thereof, should 
have been introduced. Id. 

See Hoisting Works, 1, 2. 
IfiNiNo Claims, 10, 11. 
Possession, 1, 2. 
Tenant in Common, 1. 

EQUITY. 
1 . A Court of Chancery may relieve from a judgment at law, after the Law Court 
has lost all jurisdiction. KUlip y. Empire Mill Co., 84. 

26 
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2. Bat it most be upon s bill filed in a proper case. Thii eqaitable relief caniiot 
be granted on motion. Id, 

3. The relief in such cases is granted on the groand that the Law Coart has lost 
jurisdiction, and, therefore, cannot afford the proper remedy. Id,, 44. 

4. An agreement between some of the parties to a suit in equity cannot be the 
foundation for a decree, when there is nothing in the pleadings on which to base 
such decree. Low v. BlaelAum, 70. 

5. When there was litigation between Low, on one side, and a widow and her in- 
fant daughter on the other, as to the ownership of certain property, and it was 
agreed to compromise the litigation by first perfecting the title in Low, upon 
which he was to convey a part of the property to the widow. This will not 
authorize a decree declaring the widow has no title, and then requiring Low to 
convey, as per terms of compromise. Such a decree does not dispose of the 
infant's claim. Id, 

6. Low would not be bound to convey whilst the claim of the infant remains un- 
adjusted, nor until after his title was perfected. Id. 

7. The proof offered as preliminary to the admission of a certified copy of a deed 
was not snflicient to comply with established rules of law. But the defect 
was merely technical and could have been supplied. It is a better practice in 
a Court of Chancery to allow such defects to be cured, than to deprive parties 
of their substantial rights for a mere technical error or omission. Per 
Bbattt, J. O'Meara v. North American Mining Co,, 1 13. 

8. Courts of Equity should, in all cases, allow reasonable delay and indulgence 
to defendants to establish their rights. Per Bbattt, J. Id, 

9. The Court did not use a wise discretion in rejecting this deed without farther 
inquiry. Per Bbatty, J. Id, 

10. The copy of the deed offered in evidence in this case was properly rejected. 
Per Lewis, C. J. Id, 

11. Courts of Equity independent of the statute might, in a proper case, remove 
a cloud from title. Low v. Staple*, 209. 

12. Courts of Equity will always interfere to protect one from the operation of a 
deed which is void, or from some cause ought not to be enforced, unless the 
deed is void on its face, when there is no necessity for such interference. Id. 

13. Before a Court of Equity will interfere to remove a cloud, they must be satis- 
fied that the party seeking relief has the legal title. If the possession is held 
adversely, the Court may properly refuse to act until the complainant has 
established his legal title by an action at law. Id, 

14. Where the possession of the realty is in a corporation holding for the benefit of 
the original owners and assignees, and willing to recognize the right of who- 
ever holds the proper assignment or transfer of the property, it is not neces. 
sary to bring an action at law preliminary to the establishment of a lost deed, 
and the removal of a cloud. Id, 

15. The statute (Practice Act, Sees. 254-5) does not restrict any preexisting right 
or remedy, but seems to give in some cases a new and more extensive remedy. 
Id, 

See Ejectmekt, 1-S. 

Estates of Dkcbased Pkrsoks, 1-8. 

iNJCNCnON, 1. 
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Mkasurx of Damages, 8-10. 
Mortgage, 6-8. 
Partners, 2-^. 

EMBRACERY. 
See Criminal Law, 14-16. 

ERROR. 
See ArPEA^ 19, 28, 24. 

Criminal Law, 7-9, 25, 26. 
Judgment. 
Practice, 16. 
Sales on Execution. 

ESTATES OF DECEASED PERSONS. 

1. Our statute in regard to probate matters does not prohibit bringing suit on an 
allowed claim ; but simply denies the plaintiff costs if he recovers no more 
than the administrator was wiUing to allow. Corbett y. Bicey 880. 

2. When others than the defendant are necessary parties to a foreclosure suit, the 
proceeding cannot be in the Probate Court, but must be in equity. Id. 

8. When only the mortgagee and the representative of the deceased mortgagor are 
necessary parties, the Probate Court and Equity Courts have concurrent juris- 
diction. Id. 

4. In those cases where a Probate Court has jurisdiction and can administer full 
relief, it is in the discretion of a Court of Equity to assume jurisdiction, or turn 
the parties over to the Probate Court. And if a Court of Equity proceeds 
with the foreclosure, it has the right either to allow or refuse costs to the mort- 
gagee. Id, 
Per dissenting opinion of Lewis, C. J. 

6. An action of foreclosure cannot be maintained against the estate of a deceased 
mortgagor afler the note and mortgage have been allowed by the administrator 
as a valid claim against the estate, and before the final settlement, where there 
are no parties affected except the claimant and the administrator. Id. 

6. .When the complaint shows the fact that the claim has been allowed, it is demur- 
rable precisely the same as if it alleged a former suit and judgment upon the 
same claim, because the allowance of the demand gives it all the effect of a 
judgment against the estate. Id. 

7. The word " claim " in the Probate Act of this State includes secured as well as 
unsecured claims. Id. 

8. The only distinction which the law seems to make between secured and unse- 
cured debts is, that the former shall have the proceeds of the security applied 
in its payment, if the security is sold. 

See Limitations, Statute or, 4-6. 

EVIDENCE. 
1. The mere recital in a transcript from a Jastice's docket that defendant was 
duly served is not sufficient. Before the transcript can be admitted to establish 
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the rights of one holding nnder the jadgment of a Jostioe, the facts in regard 
to the senrice of sammons most appear. McDonald r» Prttcott 4r Clork, 109. 
3. It maj be proved in a collateral proceeding that certain property was not 
actually sold by a constable at a jadicial sale, notwithstanding the constable's 
certificate of ssde. Id, 
3. Oral evidence not admissible to show error in the proceedings of Conrt below. 
Ex parte Smith, S3S. 

See ArroRMXT at Law, 1, 2. 
Bond, 8. 

Gbucinal Law, 11-13, 28. 
DxxD, 1-8. 
Depositions. 
Ejxctmsnt, 10-18. 
Equity, 1-^. 

MOBTaAGE, 2. 

Pleading, 4-7. 
P&AcriCE, 8, 8-10. 

EXECUTION, LEVY, Etc. 
See Pleading, 12, 18. 
Sales on Execution. 
Surety. 

FINDINGS. 
1. When a case is tried before a Ck>urt without a jury, and one of the fisicts found bj 
the Judge, and the very one on which the case, in his opinioii, turns, is wholly 
unsupported by evidence, this Court will not treat this particular finding as sur^ 
plusage, in order to sustain the judgment on other findings, especially if the 
weight of testimony is against the other findings on which respcMidents seek to 
sustain the judgment. Loehhart v. MacJney 294. 
See Appeal, 5. 

Mortgage, 2. 

Pleading, 10, 11. 

FRAUD. 
See Attachment, 1-4. 
Pleading, 1, 2. 
Sale op Chattels, 1-4. 

FRANCHISES. 
See Constitutional Law, 11. 

GOLD COIN. 
See Judgment, 2-6, 10. 
Mortgage, 4. 
Sale on Execution, 8, 9. 
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HABEAS CORPUS. 
See Cbivinal Law, 24-26. 
Eyidbncb, 3. 

HOISTING WORKS. 

1 . The fact that hoisting works are erected by a trespasser oyer a rein of ore, and 
for the purpose of hoisting that ore, does not give the owner of the yein anj 
right to those works, unless he also is owner, or is entitled to the possession of 
the very soil on which these works are erected. BuUkn Mining Co. y. Crcttus 
G. ir S. M. Co., 180. 

2. When hoisting works go with the ledge. Id,, 166. 

INDUNS. 
I. Whether they can take np a water right: Query % Lohddl t. Simpoon, 274. 

INDICTMENT. 
See Criminal Law, 17. 

INFANT. 
See Equity, 6, 6. 

INJUNCTION. 
1 . When a bill is filed restraining County Commissioners from opening a road on the 
ground that they have not assessed the damages and provided for the payment 
thereof, it is error to grant a perpetual injunction. The Commissioners should 
only be restnuned until they have complied with the preliminary requirements 
of the statute. Champion v. Semom^ 272. 

INSTRUCTIONa 

See Criicinal Law, 8, 9. 
Plbadino, 17. 
Water Riobt, 1. 

INTEREST. 

1. When a party borrows money and agrees to pay a certain rate of mterest until 
due, the contract is broken when the day of payment is passed, and the note re- 
mains unpaid. After breach, in the absence of a continuing contract as to in- 
terest, the statute fixes the damages to be recovered. IfeLane y. AbranUy 199. 

2. By our statute, the rate of interest (or damage for detention) after breach is 
the same as that fixed by the contract before breach. I<L 

8. The statute gives damages at the rate of ten per cent per annum for the with- 
holding of money generally. But for withholding of money which bears a higher 
rate of interest by contract, a corresponding damage for withholding is allowed. 
Id. 

4. And that higher interest is allowed although the contract itself does not pro- 
vide for such higher rate after maturity of the debt. Id. 
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JUDGMENT. 

1. Equity nrnj reliere against after a court of law bas lost jarisdictioii. KUKp 
T. Empire Mill Co., 34. 

2. Neither the written stipulation in this case, nor the recitab fai the jodgment, 
show that defendant consented to a jodgment for gold coin. Eren if snch con- 
sent had been giren, it would not have conferred on the Court authority or 
jurisdiction to enter such a judgment. Hatthiffi t. Bwming Mokow Co., 93. 

3. Although that part of the judgment requiring payment in gold coin was rotd, 
yet it might be injurious to defendant. Id, 

4. A judgment for so much money to be paid in gold coin is not void. The judg- 
ment is ralid, but the clause requiring it to be paid in coin is inyalid. Id. 

5. All parties are bound to notice the inralidity of the latter clause. Id, 

6. A judgment for gold coin is erroneous. Shola t. Slead j- Hunt, 107. 

7. The proper practice in entering judgments is for the Clerk to enter the same 
within twenty-four hours after verdict, or order of Court for judgment, leaving 
a blank for costs. If the cost bill is filed within two days after verdict, or order 
for judgment, the Clerk must fill the blank; otherwise it will always remain 
blank. Per Bbattt, J. Howard v. Richards 4r Richards, 128. 

8. When the blank is filled up it must be considered as of the date of the judgment, 
and the judgment itself may, by relation, bo considered as of the date of the 
decree for j udgment. Id, 

9. In this case the judgment must be considered as of the date of the eighteenth of 
December, when the order for judgment was made; and it should have been 
entered up on that or the following day. Id, 

10. If no cost bill was filed within two days after date of order for judgment, none 
could afterwards be filed. Id, 

11. When a written promise is made for the payment of a sum certain, payable in 
gold coin at a day certain, and is followed by a stipulation that in the event it 
is not paid at maturity the promisee may take judgment for an amount which, 
in the legal tender notes of the Government, is equal in value to the amount of 
gold coin first mentioned, this is a debt for the amount of gold coin first 
mentioned. The latter clause is a new penalty which cannot be enforced. 
The judgment must be for the debt and interest. BaAings v. Johmm, 190. 

12. When a company is sued, under the provisions of our Practice Act, by its firm 
name, and subsequently on trial it is proved who compose that company, judg- 
ment may go not only against the company property, but against individuate 
composing that company. GiUigy MoU d: Co. v. Lake Bigler Road Co, .214. 

See Appeal, 6, 9-17. 
Equity, 4-6. 
Evidence, 1. 
Practice, 15. 
Sales on Execution, 1, 2. 
Taxes, 1-8. 

JUDGMENT ROLL. 
See Appeal, 9. 
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JUDGMENT BY DEFAULT. 
See Appeal, 1. 
Practice, 1. 

JUDGMENT IN CRIMINAL CASES. 
See Cbuiinal Law, 24, 25. 

JURORS IN CRIMINAL CASES. 
See Criminal Law, 1-5. 

JUSTICE OF THE PEACE. 

1. The filing of a notice of appeal and undertaking on appeal in a Justice's Court 
after the rendition of a verdict by the jury, but before the entry of judgment 
thereon, does not deprive the Justice of authority to enter up judgment on the 
verdict Fuffitt v. Cox, 370. 

2. A Justice should enter up judgment immediately on the rendition of a verdict 
But if he omits to do so the day the verdict is rendered, still he may complete 
his record by. afterwards entering the judgment. Id, 

See Constitutional Law, 10. 
Evidence, 1. 

JURISDICTION. 

1. The State Coarts have jurisdiction to hear and determine causes left pending 
in the late United States Territorial Courts. Hattingi v. Johnson, 190. 

2. Where defendant appears and files an answer in the District Court of the 
State, any doubt as to whether the record was lawfully removed from the 
Territorial to the State Court is removed. Low v. Staples, 209. 

See Equity, 1, 2. 

Estates of Deceased Persons, 1-8. 
Judgment, 2. 
New Trial, 1-6. 

JUSTIFICATION OF OFFICER. 
See Pleading, 12, 18. 

LANDLORD AND TENANT. 
See Partners, 6. 

LAND. 

See Partners. 

LAPSE OF TIME. 
See Limitations, Statute op. 

LEGAL TENDER NOTES. 
See Treasury Notes. 
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LIMITATIONS, STATUTE OF. 

1 . Under some circtimBtanoes lapse of time is a good defense, although the Statate 
of LimitatioDS is not specially pleaded. GoUschaU v. MMng, 185. 

2. A and B negotiate a loan in the State of California. A receives the monej, 
and executes, on his part, a joint note, and also a mortgage on property sitnate 
in this State, as security for the money. This note and mortgage are then 
sent to Humboldt County, Nevada, where they are also executed by B, and 
the mortgage placed on record. Held^ that the note and mortgage were con- 
summated in this State, and are not barred by the Six Months* Statute of Lim- 
itations, which applies to notes, etc., executed out of this State. Even if the 
note was barred, the mortgagee might foreclose the mortgage, and subject the 
mortgaged property. Bead y. Edwards^ 262. 

8. A party holding a mortgage is not barred of his right to foreclose the same until 
four years shall have elapsed from the accruing of the action, although the stat- 
ute may have barred an action at law on the debt before that time. MackU t. 
Lantinffy 802. 

4. When a party dies owing a debt not barred by the Statute of Limitations at his 
death, the holder of the claim has one year after administration granted on the 
debtor's estate, within which to bring his action, although the action would 
have been barred in less than one year, if the debtor had lived. Wick t. 
O'iVtfo/tf, 808. 

6. This extension of the time within which the action may be brought is subjeei 
only to this qualification, that if the claim is presented to the administrator and 
rejected, suit must be brought thereon within three months after rejection. Id, 

6. This twelve months^ extension applies to all classes of cases, as well those debts 
contracted out of the State, and which are otherwise barred by six months* lim- 
itation, as others. Id. 

See Ejectment, 6. 
Mortgage, 10. 

LOCATION OF MINES. 
See Mining Claims, 1-6, 7-11. 

LOST INSTRUMENT. 

1. As to suit on, see Pleading, 4-9. 

2. As to action at law, preliminary to establishment of lost deed. Low v. Stt^det, 
209. 

MANDAMU& 
See Constitutional Law, 10. 

MEASURE OF DAMAGES. 

1. The true measure of damages in an action of trover, is the value of the article 
when converted, with interest on that value to the time of trial. Per 
Bbattt, J. 0*Meara v. North American Mining Co,, 112. 

2. This rule should have this modification/ if there is an actual conversion at oue 
time not known to plaintiff and he afterwards demands his property and is 
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refosed, he may treat this conTeTsion as only haiing taken place when he 
demanded the property. Per Bbattt, J. Id, 

3. In this cause the prayer of the bill is for stock, and if that cannot be had, then 
an altematiye decree for its ralne. In snch a case the measure of damages is 
the value of the stock when the decree is rendered. Id. 

4. I concur in the measure of damages established in this case, but am not satis- 
fied as to the general rule mentioned in the opinion. Per Lewis, C. J. Id, 

5. Ordinarily the measure of damages in trover is the value of the article when 
converted, together Kith interest thereon, subject however to some qualifica- 
tions. Same Case on Petition far Rc'-hearing, 123. 

6. The market value at time of conversion, and interest, will not in all cases be 
compensation to the plaintiff. Id, 

7. The true rule seems to be, the value of the article when converted, together with 
such additional damages as shall cover not only every additional loss which 
the plaintiff has sustained, .but any additional value Which the wrongdoer has 
obtained, or has it in his power to obtain. Id, 

8. The highest market value between the conversion and trial is not the rule, un- 
less it bo shown that but for the conversion the plaintiff would have realized 
that price. Id. 

9. Where the proceeding is in equity to compel the delivery of stock, and the 
defendant is unable to deliver it, the alternative decree should be for the value 
of the stock at the time of the trial. Id. 

10. The defense here was equally good, whether the defendant had delivered, or 
was only bound to deliver the stock to a third party. If another party was 
entitled to the stock, plaintiff could not be so entitled. Id. 

HILL SITE. 
See Watkr Right. 

MINING CLAIMS. 

1. Quenf-^lf one locates a mining claim for himself and others, and then enters 
into a contract for himself and on behalf of the co-locators to give a part of 
the ground for developing the mine, can the parties whose name he has used 
in the location accept of their interest in the mine without also ratifying the 
contract for developing the mine 1 Chau v. Savage Silver Mining Co., 9. 

S. In such case, if the acting locator draws up a contract with prospectors, which 
shows on its face that it was intended to be executed, not only by the party 
preparing the instrument, but also by others, whose names were attached with- 
out their knowledge to the notice of location, these latter are not bound until 
they sign the contract. The acting locator does not, in snch case, profess to 
act for his associates. Id. 

3. After notices of location were posted and recorded, and the limits of the mine 
determined, all the locators became tenants in common. The acting locators 
could not dispose of the interests of their co-tenants. Id, 

4. If a contract between prospectors and the several locators of a mine is dnfted', 
and signed by part only of the locators, if the prospectors go on to work, it is 
at their own risk. Those not signing or consenting to the contract are not 
bound. Id. 
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5. If, boweyer, all had been consiiltcd and agreed to the eontiact, and peimitt e d 
the prospecton to go on with the work, probabty they might hare been oom- 
pelled to a specific performance, although some of them had neglected to 
sign the contract. Bat the contrmct coold not be enforced against one who 
never assented to it. Id. 

6. When a snit is brought for a blind ledge or lode bounded bj walls fonnd at 
the depth of two hundred feet below the Surface, the ledge only and no part 
of the surface can be recovered. BuUum Mining Co. v. Crcaus G, 4r S. If. 
Co., 168. 

7. When a miner locates a portion of the surface, and also a lode or ledge follow- 
ing its dips, angles, and spurs, he may have his Common Law judgment for the 
surface, and also a judgment following the lode under other public lands. M, 

8. When a ledge located as such comes to the surface, the locator may recover 
the surface, provided the outline of the ledge is visible on the surface. Id. 

9. The common law doptrine, that he who possesses the surface of the earth owns 
all to the center of earth, is greatly modified as to the rights of miners and 
others On the public lands. One may be entitled to the occupancy of the sur- 
face, another to the veins of mineral running under the same land. Id. 

10. A miner appropriating a piece of the public domain for mining purposes has « 
right to the exclusive possession of the ground so taken up. Go t ttehaU r. 
Mdiing, 185. 

11. A miner cannot by mere notice take up a piece of mining ground and hold it 
for five years without work or occupation ; especially, when there is not even 
an intention to work it, except on the happening of a very uncertain event. Id. 

See Hoisting Works, 1, 2. 

MINISTERIAL OITICER. 
See Criminal Law, 24. 

MUNICIPAL CORPORATIONS. 
See CoNsrrrcTioNAL Law, 1-9. 

MISTAKE OF OFHCERS. 
See Shbruf, 2, 8. 

MORTGAGE. 

1. G. advanced money to a mortgagor to take up a mortgage. The money was 
paid to the mortgagee, and some days thereafter he assigned the mortgage to 
the party who advanced the money. Edd, that if this assignment was made 
in pursuance of a contract between Q. and the mortgagor, it was a valid secu- 
rity for the money advanced. But if the assignment was made after the 
money had been paid to the mortgagee, and not in pursuance of a previous 
contract, the mortgage was extinguished and afibrded no security to G. Nob- 
ler V. Hajfnes, 53. 

3. The answer admits the assignment of the mortgage to Gentry as security for 
the money advanced. This admission must prevail over the findings of the 
Court to the contrary. Lewis, C. J. Id,, 57. 

3. A stipulation as to amount of judgment does not preclude the Court from en- 
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tering the necessary decree to enforce the payment by sale of mortgaged 

property. Lbwis, C. J. Id. 
4. A direction in a foreclosare decree to sell mortgaged property for gold coin only, 

18 injurions to one holding a subsequent lien, and such subsequent Hen-holder 

may appeal from the judgment and havo it reversed. Miller y. Oierrtf, 165. 
6. A Court of Chancery may allow the mortgagee a per centage for the expense of 

collecting his mortgage when the instrument provides for such allowance. 

MeLane v. AbrcanSy 199. 

6. If the mortgagee is compelled to file a cross bill, in a case where he is made de- 
fendant, to collect his mortgage debt, he wUl be entitled to the same per cent- 
age as if he had filed an original bill Id. 

7. The allowance for a foreclosure suit should not always be the full amount men- 
tioned in the mortgage, but a reasonable amount not exceeding that provided 
for. In this case there is nothing to show the allowance of ten per cent, was 
unreasonable. Id. 

8. A Court of Equity may take judicial notice of what is a reasonable fee for fore- 
closing a mortgage in such Court. Ten per cent, on the amount of the mort- 
gage was, in this case, unreasonable, and the Court should have reduced the 
allowance. Per Beattt, J. Id. 

9. As to foreclosing mortgage after the note is barred. Read v. Mwardsy 262. 

10. A party taking a second mortgage during the period intervening between the 
time when the statute bars the action at law, and when it bars the proceeding 
to foreclose, holds his lien subject to the first mortgage. Mackie v. Lansing^ 
S02. 

See EsTATSs of Deceased Persons, 1-8. 
LiifiTATioNB, Statute of, 2, 8. 
Partners. 
Pleading, 10, 11. 

MOTION. 
See Appeal, 12, 18. 
Pleading, 19. 

NEW TRIAL. 

1. When notice of intention to move for new trial is served within two days after 
judgment, and followed up by statement, &c., as the statute prescribes, the 
Court retains jurisdiction of the case so far as to be able to dispose properly 
of the motion for new trial, although the Court may have adjourned for the 
term between the day judgment was rendered and the filing of notice without 
making any order continuing the jurisdiction over the case. KiUip v. Empire 
Mill Co., 34. 

2. But if the term expires, and no notice of intention to move for new trial is 
filed within the statutory time, then the Court loses jurisdiction of the case. 
Id. 

3. A mere verbal notice, given out of Court in conversation with counsel of the 
successful party, that a new trial will be moved for, is not sufficient. It must 
be in writing, or in open court, and a minute made of it Id. 

4. The facts in this case do not show any waiver of service of the notice. Id. 
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5. The Court, hftring lost jarisdictioii of the case br the lapee of time, and ^ 
fiulnre of regpondent to file notice of intentioii to moTe for new trial wtdun 
two days alter jadgment, coald not restore its jurisdiction by an order allow- 
ing the notiee to be filed nime pro tmc as of a former day. id. 

6. Quay — Coald the Court have made snch an order eren dnring the eontinii- 
ance of the term at which the jadgment was leadered 1 Id, 

7. Extending the time for making statement, under the circnmstaoces of this 
case, cannot be constnied as a waiver of notice of intention to move for new 
triaL Id. 

8. Qtury — ^Whether a rerbal notice in open court of intention to moTO for new 
trial, entered on the minutes of the Court, is sufficient 1 Id., 46. 

9. When a party applies for a new trial on the ground of surprise, he must show 
that he has evidence, which, if introducod on a second trial, will probablj 
change the result ; or at least has evidence tending to rebut the point made 
by the other side which he complains of as a matter of surprise. MeCbiMhf 
▼. Gtrhauier, 47. 

See Criminal Law, 22. 

PRACriCE, 2. 

NOTICE. 
See Power or Attornet. 
Practice, 11, 12, 14. 

OVERRULED. 
See Cases Ovirrdled. 

ORMSBY COUNTY. 

See Statutes, 7. 

ORDERa 
See Appeal, 8. 

JCDQMENT, 6-9. 

New Trial, 6. 
Practice, 14. 
Surety. 

ORDER liUNC PRO TUNC. 
See Appeal, 8. 
New Trial, 6. 

PARAMOUNT TITLE. 
See Agreement, 1, 2. 

PARTIE& 
See Bond, 2, 12. 

Tenant in Common, 1. 

PARTNERS. 
1. One partner cannot bind the interest of his copartner in real estate by mort- 
gage. Arnold v. Steveruon^ 284. 
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2. The District Goui^ has the power to sppoint a receiver on an ex parte appU- 
oatioD, when a proper showing is made, as in this case. Menard t. SaUey^ 
818. 

8. The Court will appoint a receiver when one partner excludes his copartner from 
a participation in the affkirs of the partnership. Bo, too, when both partners 
have assigned their respective interests, and the assignees cannot agree. Id. 

4.' When suit is brought and summons issued, the Court has power to appoint a 
receiver before the summons is served on defendants. But the appointment of 
a receiver ought not to be made without notice, except in cases of emergency. 
Id. 

5. Hearsay evidence cannot be received to show that one is a partner m a par- 
ticular firm. MearM v. Jame»^ 842. 

6. Parties renting property to amalgamators crushing their ore and running it into 
their amalgamating pans, at a fixed price per ton, do not thereby become part- 
ners with the amalgamators. Id, 

7. A & B, being partners in any particular business, A is not bound to notify the 
world nor any particular person that he is not a partner of B^s in a new and 
distinct business, into which B enters with other partners, and under a differ- 
ent firm name. Id. 

See Corporations, 8-6. 

PENALTIES. 
See Sherifp, 8. 

PLEADING. 

1. When the statute makes an instrument void or invalid it is proper to plead 
the statute specially. Maynard v. Jdhnaon, 16. 

2. At Common Law, a party could not plead his own fraud or violation of law as 
a defense to an action. But when the statute declares certain instruments 
shall be void, a defendant may plead the facts which make it void, although in 
so doing he shows a violation of law by himself. It being the policy of the 
law to allow such pleas to prevent the violation of the statute. Id. 

3. The defendant might plead the want of the proper stamps, if such deficiency 
of stamps rendered the notes invalid. Id. 

4. The plaintiff in an action against the maker of a promissory note, may show 
that the note sued on is in the possession of defendant, although that fact is 
not alleged in the complaint. McClutky v. Gerkauser, 47. 

5. If the plaintiff is the owner of a promissory note, he has a right of action 
notwithstanding the defendant may be in possession thereof. Id. 

6. The plaintiff's want of possession changes the character of the proof to be in- 
troduced, but not the character of the pleadings. Id. 

7. A party need not plead the loss of an instrument to be allowed to intro- 
duce secondary evidence of its contents. It is only necessary to prove snch 
loss on trial. Id. 

8. The rule of pleading is different where a negotiable note properly indorsed is 
lost There it has been held the owner of the lost note must of necessity 
resort to a Court of Chancery, because an innocent party coming into posses- 
sion of the note in regular coarse of bosiness, would be in a condition to 
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maintain an action at law, rather than the one who lo^t it. If resort is had 
to a Court of Chancery, the facts giving chancery jurisdiction must be stated. 
Id. 

9. When a note sned on is in possession of defendant, the remedy is at law. Id, 

10. The complaint arers the mortgage was not paid, and that it was regularly as- 
signed. The answer denies neither of these allegations, and sets up no legal 
defense. On such pleadings, the plaintiff is entitled to his decree, although 
it seems from the facts found the defendant had a perfect defense against the 
mortgage claim, whicb^ however, he utterly failed to set up. Beattt, J. 
Nosier v. Hcu/nea, 56. 

11. Although the defendant had a good defense to this action, he owed the same 
amount of money which could have been recovered in another form of action. 
Having failed to make the proper defense, there is no hardship in compelling 
him to pay the money which he owes. Bbattt, J. Id. 

12. In an answer in which an officer attempts to justify seizure under execution he 
should not only set out the execution, but also a judgment on which the 
execution is founded, and show distinctly that defendant is an officer properly 
acting under such execution. McDonald t. PretcoU j- Clark j 109. 

13. An officer may justify in some cases under an execution alone. But under 
other circumstances, as when the controversy is with a purchaser whose title 
is only defective for want of a delivery, the officer must show the judgment as 
well as the execution. Id. 

14. A complaint setting out a note in full, and alleging the execution and delivery 
to, and ownership thereof by plaintiff, and that there is " due, owing, and paya- 
ble " a certain sum, is a good complaint, although it does not in direct terms 
allege the nonpayment of the note. Howard v. Richards j- Richards, 128. 

15. The fact that defendants appeared and filed their answer in the District Court 
of the State, removes all question or doubt which might otherwise have arisen 
as to whether the record in this case was lawfully removed from the Terri- 
torial to the State Court. Low v. Staples, 209. 

16. Although all forms of pleading are abolished, yet a party must prove the case 
he makes in his pleadings, or fail. A party who alleges a contract, and seeks 
to recover u6der that contract, cannot recover on proof of a trespass. Carmm 
Rictr Lumbering Co. v. Bassett, 249. 

17. The fact that there was evidence tending to sustain the complaint of plaintiff, 
will not sustain the judgment under the instructions in this case, which assumed 
that plaintiff might recover on proving that which would amount to a tres- 
pass, whilst the action was exclusively on contract. Id. 

18. When a complaint charges a sale and delivery of goods, it is not sufficient for 
defendant in his answer, to say he never " had or requested " any goods of 
plaintiff. There must be a direct and not argumentative denial of the sale and 
delivery. Gallagher v. Dunlap, 826. 

19. When an answer is put in defective only in form, plaintiff should demur, and not 
move for judgment on the pleadmgs. He cannot, by moving for judgment 
on the pleadings, deprive defendant of the right to amend. Id. 

See Bond, 2-4. 
Duress. 
Equity, 4. 
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Judgment, 2. 
Practice, 11, 12. 

POSSESSION. 

1. An occupation of timber land within boundaries clearly marked and defined, 
constitutes possession, without any actual inclosure of such lands by fence. 
The law only requires such possession to be taken as will make the land available 
and useful to the occupier. Arable and meadow lands must be inclosed to be 
yaluable for any usefUl purpose. Timber land need only to be marked oat to 
show within what boundaries the occupant claims. McFarland y. Culbertton, 
280. 

POWER OF ATTORNEY. 

1 . The deposit for record of a revocation of a power of attorney in the proper office 
operates under our statute as a notice to all parties dealing with the attorney. 
By such deposit, the revocation becomes absolute without actual notice to the 
attorney. Arnold v. Stevensark, 284. 

PRACTICE. 

1. Quay — Whether in this case the Coart erred in setting asjde a judgment by 
default ? Maynard y. Johnson, 1 6. 

2. The sixty-eighth section of the Practice Act does not provide for the granting 
of such relief as was attempted to be granted by the nunc pro tunc order in 
this case. Killip v. Empire MUl Co., 34. 

3. Upon notice to defendant who is in possession of note sued on, to produce the 
same, and failure on his part, plaintiff may prove contents. McClutky v. Ger- 
hauter, 47. 

4. Supreme Conrt will not reverse a judgment nnless error affirmatively appear. 
Nosier v. Hayna^ 53. 

5. Section 283 of Practice Act of 1861, and Section 8 of the Act of 1864>5, in 
relation to Courts of Justice, commented on. Hastings v. Burning Moscow 
Co,, 100. 

6. Even if the Supreme Court on appeal from a judgment might order an exe- 
cution and sale made before appeal to be set aside, yet it is clear that the Dis- 
trict Court after case reversed has concurrent jurisdiction to do the same thing. 
Id. 

7. It is the proper practice after a judgment has been reversed in this Court, to 
move in the Court below, when the facts justify such proceedings, to set aside 
a sale made on execution under an erroneous judgment. Id, 

8. Calling the Court's attention to a part of a record by defendant, whilst plaintiff 
is proposing to introduce other portions of the same record as evidence, cannot 
be treated as an introduction of that part by the defendant. Bowers v. Beck, 
139. 

9. In a trial before the Coart without a jary, where one party oflers a paper in 
evidence, and the other bide objects, and the objecting party hands the paper 
to the Judge for inspection to see whether it shall not be excluded, and the 
paper is excluded, the objecting party cannot afterwards claim that the paper 
was in evidence because of the fact that it was read by the Judge for this 
special purpose. Id., 157. 
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maiDtain an action at law, rather than the one who lo$t it. If resort is had 
to a Coart of Chancery, the facta giving chancery jurisdiction most bo stated. 
Id. 

9. When a note sued on is in possession of defendant, the remedy is at law. Id. 

10. The complaint avers the mortgage was not paid, and that it was regularly as- 
signed. The answer denies neither of these allegations, and sets up no legal 
defense. On sach pleadings, the plaintiff is entitled to his decree, although 
it seems from the facts found the defendant had a perfect defense against the 
mortgage claim, wliicb^ however, he utterly failed to set up. Beattt, J. 
Nosier v. Haynes, 56. 

11. Although the defendant had a good defense to this action, he owed the same 
amount of money which could have been recovered in another form of action. 
Having failed to make the proper defense, there is no hardship in compelling 
him to pay the money which he owes. Bbattt, J. Id, 

12. In an answer in which an officer attempts to justify seizure under execution he 
should not only set out the execution, but also a judgment on which the 
execution is founded, and show distinctly that defendant is an officer properly 
acting under such execution. McDonald v. PretcoU j- Clark, 109. 

13. An officer may justify in some cases under an execution alone. But under 
other circumstances, as when the controversy is with a purchaser whose title 
is only defective for wane of a delivery, the officer must show the judgment as 
well as the execution. Id. 

U. A complaint setting out a note in full, and alleging the execution and delivery 
to, and ownership thereof by plaintiff, and that there is " due, owing, and payar 
ble " a certain sum, is a good complaint, although it does not in direct terms 
allege the nonpayment of the note. Howard v. Richards |* Richards, 128. 

15. The fact that defendants appeared and filed their answer in the District Court 
of the State, removes all question or doubt which might otherwise have arisen 
as to whether the record in this case was lawfully removed from the Terri- 
torial to the State Court. Low v. Staples, 209. 

16. Although all forms of pleading are abolished, yet a party must prove the case 
he makes in his pleadings, or fail. A party who alleges a contract, and seeks 
to recover uhder that contract, cannot recover on proof of a trespass. Carmm 
Rieer Lumbering Co. v. Bassett, 249. 

17. The fact that there was evidence tending to sustain the complaint of plaintiff, 
will not sustain the judgment under the instructions in this case, which assumed 
that plaintiff might recover on proving that which would amount to a tres- 
pass, whilst the action was exclusively on contract. Id, 

18. When a complaint charges a sale and delivery of goods, it is not sufficient for 
defendant in his answer, to say he never " had or requested " any goods of 
pbuntiff. There must be a direct and not argumentative denial of the sale and 
delivery. Oallagker v. Dunlap^ 326. 

19. When an answer is put in defective only in form, plaintiff should demur, and not 
move for judgment on the pleadings. He cannot, by moving for judgment 
on the pleadings, deprive defendant of the right to amend. Id. 

See Bond, 2-4. 
Duress. 
Equity, 4. 
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jcdoment, 2. 
Practice, 11, 12. 

POSSESSION. 

1. An occupation of timber land within boundaries clearly marked and defined, 
constitutes possession, without any actual inclosure of such lands by fence. 
The law only requires such possession to be taken as will make the land available 
and useful to the occupier. Arable and meadow lands must be inclosed to be 
valuable for any useful purpose. Timber land need only to be marked out to 
show within what boundaries the occupant claims. McFarland v. Culberisany 
280. 

POWER OF ATTORNEY. 

1 . The deposit for record of a revocation of a power of attorney in the proper oflSce 
operates under our statute as a notice to all parties dealing with the attorney. 
By such deposit, the revocation becomes absolute without actual notice to the 
attorney. Arnold v. Steventon^ 284. 

PRACTICE. 

1. Qfurif — Whether in this case the Court erred In setting aside a judgment by 
default 1 Maynard v. Joknaon, 1 6. 

2. The sixty-eighth section of the Practice Act does not provide for the granting 
of such relief as was attempted to be granted by the nunc pro tunc order in 
this case. Killip v. Empire Mill Co,, 34. 

3. Upon notice to defendant who is in possession of note sued on, to prodace the 
same, and failure on his part, plaintiff may prove contents. McClutky v. Ger- 
hauaer, 47. 

4. Supreme Coart will not reverse a judgment unless error affirmatively appear. 
Nosier V. Haynea, 53. 

5. Section 283 of Practice Act of 1861, and Section 8 of the Act of 1864-5, in 
relation to Courts of Justice, commented on. Hastings v. Burning Moscow 
Co., 100. 

6. Even if the Supreme Court on appeal from a judgment might order an exe- 
cution and sale made before appeal to be set aside, yet it is clear that the Dis- 
trict Court after case reversed has concurrent jurisdiction to do the same thing. 
Id. 

7. It is the proper practice after a judgment has been reversed in this Court, to 
move in the Court below, when the facts justify such proceedings, to set aside 
a sale made on execution under an erroneous judgment. Id, 

8. Calling the Court's attention to a part of a record by defendant, whilst plaintiff 
is proposing to introduce other portions of the same record as evidence, cannot 
be treated as an introduction of that part by the defendant Bowers v. Beck, 
139. 

9. In a trial before the Court without a jury, where one party oflers a paper in 
evidence, and the other side objects, and the objecting party hands the paper 
to the Judge for inspection to see whether it shall not be excluded, and the 
paper is excluded, the objecting party cannot afterwards claim that the paper 
was in evidence because of the fact that it was read by the Judge for this 
special purpose. Id,, 157. 
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10. So, if one side offere in eyidence a certain namber of papers selected from a ban- 
die, and the other side objects becaase there are other papers belonging to the 
same bundle, which he claims would show those papers offered should not be 
admitted in eyidence, and he calls the attention of the Court to those other 
papers, and induces the Judge to read them before deciding the objection, 
this does not put those latter papers in eyidence for the general purposes of 
the trial. Id,, 157. 

11. A complaint cannot be altered in a material part thereof without notice to de- 
fendant. Bspecially it cannot be so altered as to set out a new and distinct 
cause of action. KdUr y. BUudd, 162. 

12. Where there has been a decision of this Court to the eflfbct that one of seyeral 
defendants in the case made by plaintifF cannot be held either seyersllj 
or jointly with the other defendants, and upon the case being called again 
in the lower Court, the plaintiff so amends his complaint as to dismiss as to 
all other defendants, and make a case against the defendant who had pro- 
vionsly been held not liable, and then proceed to trial in his absence, this u 
such surprise as to entitle that defendant to a new trial. Per Bkattt, J. Id. 

13. This Court will not sanction a practice which is unprecedented and calculated 
to produce complication, and result in injustice, merely because it may be 
shown that the counsel of complaining party might, by the exercise of great 
astuteness and readiness, haye guarded against the threatened ii\jury. BuUwn 
Mining Co. y. Croesus G. f- S. M. Co., 180. 

14. When the statute says an order may be made on due notice to the opposite nde, 
it means the statutory written notice of fiye days, and it would not be proper to 
hear a moUon and make tl^e order until such notice had been giyen and the 
full fiye days expired. Wilde y. Wilde, 806. 

16. It is error to render judgment against a party who is made defendant by 
amen<ting a complaint without giying him an opportunity to answer. Mean t, 
JameSy 842. 
16. An answer palpably friyolous, or not yerified when it should be, may be stricken 
out on motion, and if, after a reasonable time ^yen to perfect such answer, it 
is not done, judgment may be rendered in accordance with the prayer of the 
compUunt. LthoM y. Aeyes, 861. 
See Alimont. 

Appeal, 2-6, 9-19, 21, 23-26. 

Bill of Exceptions, 1. 

Cost Bill. 

pefositions. 

Ejectkiht, 1-6. 

Equity, 1, 2, 7-9, 11-16. 

Estates of Deceased Pbbsors, 6. 

Findings. 

jcdoiibnt, 6-9, 11. 

Justice of the Peace, 1, 2. 

Mortgage, 8, 4-8. 

New Trial, 1-9. 

Partners, 2-4. 

Pleading, 16-19. 

Prohibition, 8. 
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Sales on Exbcction, 8-9. 

STAmOOT ON APPEAJb, 1, S. 

ScmEiT. 

PBE-EMPTION. 
See SjsoncBire, 11-lS. 

PRESUMPTIONS. 
See Appeal, 19. 

PRINCTPAL AND AGENT. 

1. An agent cannot bind bia principal bj a written instrument, nnless it appears 
from the instrument itself he was acting for the principal. Quue v. Savage 
Silver Mining Co., 9. 

2. When there is anything on the face of a note or bill of exchange showing that 
the party signbg is acting for another, and not himself, parol testimony may 
be introduced to bind the prineipaL OUUffj Matt dt Co. t» Lake BigUr Road 
Co., 214. 

3. A bill and acceptance in the following words indicates that J. £. Oarrett was 
acting as agent for the Lake Bigler Road Company, and not for himself, in the 
acceptance : 

XriAxx BioLKR Road ConpAinr, ) 

Carson, January 15 th, 1864. ) 

[$2,000.] Four months after date, pay to the order of Messrs. Gillig, Mott k Co. 
two thousand dollars, with interest at two and one-half per cent, per month 
till paid — ^ralue receiyed — and charge the same to the account of 

Butler Itis, 8iq)*t. 
To J. E. Gabrett, Secretary, Oarami. Id, 

4. The mere writing the word ^' agent *' after the signature to a note or bill will not 
bind the principal ; but if the name of the principal appears on the lace of 
the instrument, then the word ** agent" following the signature may, in con- 
nection with other things in the inatrumeiit, indicate that the principal only is 
bound. Id. 

6. The word " Superintendent," or " Secretary," written after a signature, has 
the same effect as the word " agent." Id. 

6. Although the written authority to the Secretary did not authorize him to accept 
bills, yet the fact that he had frequently accepted bills in favor of plaintiff, 
which were paid by defendant without complaint, was sufficient to bind de- 
fendants on-other acceptances. Id 

See Power op Attorket. 

PROBATE COURT. 
See Estates op Deceased Persons, 1-8. 

PRODUCTS OlF JUNES. 
1. Are personal property, and taxable for municipal purposes. City of Virginia 
V. ChoUar-Potoei O. * 8. M. Co., 8«. 
27 
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PROHIBITION. 

1. An Order of Prohibition maj issue from this Court in a proper case to 
arrest the progress of a trial. Bat such order should not issue when there is 
other and adequate remedy. Low t. Crown Point Mining Co,, 75. 

2. The office of such writ is not to correct errors, but to prevent Courts tran- 
scending the boundaries of their jurisdiction. Id, 4 

3. Upon this writ of prohibition we cannot reriew an interlocutory order made in 
the Court below. That can only be reviewed on appeal fix>m the final judgment. 
Id. 

PROMISSORY NOTE. 
See Judgment, 10. 

Limitations, Statute of, 2. 
Pleading, 4-9, 14. 
Principal and Agent, 2-6. 

PROSPECTING CONTRACTS. 
See Mining Claims, 1-5. 

PUBLIC LAND. ' < 

1. As to appropriation of by miners. 

See Mining Claims, 10, 11. 

PURCHASER AT EXECUTION SALE. 
See Deed, 2, S. 
Judgment, 4. 
Pleading, 13. 
Sales on Execution, 1-9. 

REAL ESTATE. 
See Partners. 

RECEIVER. ^ 

See Partners, 2-4. 

RECITALS. 
See Bond, 3, 18. 

Criminal Law, 24. , 

Deed, 2, 8. 

REGISTRATION. 
See Power or Attorney. 

RELEASE FROM BOND. 

See Agreement, 1, 2. ^ 

REMEDY. 
See Equity, 11-16. 

REMOVAL OF CAUSES FROM TERRITORIAL TO STATE COURTa 
See Pleading, 16. 
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REPLEVIN. 
In an action of replevin, the judgment mast be for the return of the property 
and an alternative judgment for its value if not returned. An absolute judg- 
ment for its value, not allowing defendant to satisfy the judgment by return 
of the property with costs and damages, is erroneous. Lambert v. McFarland, 
58. 

RESTITUTION, WRIT OF. 
See Ejectment, 8, 9. 

REVOCATION. 
See Power of Attorney. 

RIPARIAN RIGHTS. 
See Water Right, 2-9. 

SALE OF CHATTELS. 
H., the owner of two mules, keeps them at a public stable, and uses them in haul- 
ing for C. C. pays the owner of the stable for keep of mules. Subsequently, 
C. buys the mules of H., and immediately puts them in a team with other 
mules of his own, driven by another patty in the employ of C. In a few 
days they are removed from the public stable to C.'s private stable. Eeld, 
this is an immediate ddivery, within the meaning of that phrase in the Statute 
of Frauds. Carpenter v. Ciark, 243. 

Several months after the purchase of these two mules by C, he employs H. as a 
teamster, and sets him to driving a team of eight mules — two of which he had 
purchased a few months back from H., the others had never been owned by 
H. The mules were all kept at the stable of C. Held, this was not a viola- 
tion of that clause of the law regarding fraudulent conveyances, which requires 
a continued change of possession. Id. 

When real estate is sold, and at the same time possession of the realty is delivered 
by the vendor to the vendee, a bill of sale from the same vendor to the same 
vendee is given for the personal property in and on the real estate sold, the 
possession of the personal property passes with the possession of the realty, 
and no removal or other delivery of the personal property is necessary than 
that arising from contract and the actual change of possession of the realty. 
But when the same bill of sale is also of other property not on the real estate 
sold, there must be other and actual delivery to pass the possession as against 
creditors. Sharon v. Shaw^ 289. 

The mere request made to a servant of the vendor who has the property in actual 
possession, to keep it for the vendee, without any removal or change in the 
situation of the property, is not an actual delivery or change of possession of 
the property. Jd. 

SALES ON EXECUTION. 
Sales under a void judgment are a nullity. But sales under a judgment merely 
erroneous are good, and pass the title to the property sold. Hastings v. Burn- 
ing Moscow Co., 100. 

Whilst the mere reversal of a judgment will not invalidate a sale regularly 
made, there is no doubt Courts may, under proper circumstances, (when the 
rights of innocent parties are not thereby injuriously affected) set aside such 
sales. Id. 
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3. Sales made ander erroneoiis jadgmeote wfli be set aside as &r as can be dona 
without injarj to third parties. Id, 

4. When a jadgmeat is reveised, the parties should as near as possible be lestorad 
to the condition they were in before error was committed. Id^ 

5. A third party porchaiing aft a jodicial saje^ aad paji^g his mauKjt oqght as 
a matter of policj to be protected. Id, 

6. When the judgment is merely modified, and the pUintiff has been the purchaser 
of property, it may or may not be necessary or proper to set aside a prerions 
sale. Id. 

7. The sale in this case should be set aside : Ibst, because there was an im^gnlar- 
ity in the judgment which all parties were boaad to notice ; and second, the 
plaintiff being the purchaser, the setting of the sale aside only replaces the 
parties in the position they occupied before error committed. Id, 

8. Quay — ^If a Sheriff adrertises to sell property for gold only, can a stranger to 
the proceedings, who only connects himself with the sale by bidding, compel 
the Sheriff to receive paper ? Id. 

9. Eren if a stranger could do so, he would not bid full ralue for the property 
knowing he most have a lawsuit before he could compel the Sheriff to take 
the paper. Id. 

See Dkkd, 2, 8. 
£tidkkcb, 2. 

SHERIFF. 

1. Power of, under writ of restitutioa BMon Mhwi^ Co, r. Crvetm G, d: 8, 
M. Co., 168. 

2. Section 10 of an Act entitled "An Act rehitlre to Sherift,'* (Laws of 1861, 
page 108) only refers to those cases where there is a wrongful withholding of 
the money collected by the Sheriff, and not where there is a mistake in its 
application, and it is shown that the Sheriff has not the money in his hands. 
Glffln V. amith, 874. 

8. It is not the policy of the law to inflict penalties upon its officers for mistakes 
or errors of judgment. Id. 

SHERIFFS DEED. 
See Dkbd, 2, 8. 

SHERIFF'S SALE. 
See Sales on Ezxcutiov. 

SPECIFIO PERFORMANCE. 
See Equity, 6. 

M£ASCRK OF Damages, 8, 9. 
Mining Claims, 6. 

STAMPS. 
1. CoDsidermg the form in which the 158th section of the Stamp Act^assed the 
Lower House of Congress ; the amendment and proviso added thereto in the 
Senate ; the efiect which that amendment was admitted to haye, both by its 
friends and opponents ; the subsequent amendments of the law by an Act 
which gives a legishitive interpretation to that section; and the general 
object and intention of the law — it seems more reasonable to construe the 
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term* " such inslraneat" is the httor part U that Bfction u r^nrring to all 
nuBtamped ioatrmaentSy nther than as beiog confined ta tluMe whicb were 
left nnstamped with a fraadulent intent to evade ^e ^YMne, Jjlapwrd v. 
Johtuonf 25. 

2. The former opinion of this Court on thlt point is held erroneous, and it is 
held that notes issued under the Act of Jane 8d, 1864, not properly sUmped, 
were void. Id. 

3. The Stamp Act of Congress does not declare any notes to he inralid for want 
of the proper stamps, except whore osnitted for the purpose of eyading the 
law. [Overruled in opinion t^pon re^hearing> next ahove.] Id,, 16. 

See AmAL, 2. 
Bonn, 1, 14. 

STATEMENT QsN APPEAL. 

1. This Court has never held it uwiispenaable that a statement should be made 
in the Court below of the grounds relied on upon appeal, in order to entitle 
the appellant to a hearing. Whilst thfi Court has censured the loose practice 
of omitting such statement of theso grounds of etror, it has not denied relief 
to litigants for the carelessness of their eouASel in this respect. Gilliff^ Mott 
ds Co. V. Lake Biffler Hood Co., 214. 

2. The exceptions to the rulings of the Court below will be treated as a substitute 
for a statement of the grounds of error reSed qcl /ei 

STATEMENT ON NEW TBUL. 
See New Trial, 1, 7. 

STATUTES. 

1. In cases of donbtftil eonstroction, the debates of a Legislative body may be re- 
sorted to, to determine the meaning of a law. Bnt this only in cases where 
the language of the law is so ambiguoos as not clearly to show te meaning 
intended to be conveyed. Maynard v. JoknaoHf 25. 

2. In interpreting doubtful statutes, the primary object is to ascertain the intent 
of the LegisUture. Id. 

3. This intent is to be gathered, first, tVom the language of the statute, next 
fh>m the mischiefs intended to be suppressed, or benefits to be attained. Id, 

4. If one clause of a statute is ambigaons, the whole Act is to be examined 
to explain or remove that ambiguity. Id. 

5. If the Legishiture passes an Act amending a former Act, bnt providing the 
amendatory Act shall not take effect until a future day, the old Act remains 
in full force until the amendment goes into operation. Bowers v. Beck, 157. 

6. So, too, if it is provided in the amendatory Act that such amendments shaU 
only be operative for the enforcement of future contracts, the old law is in 
f^U force, so fiir as relates to the enforcement of prior contracts. Id, 

7. Sections four and five of the Act of March 12th, 1866, in regard to the consol- 
idation and payment of the debts of Onnsby County, are ambiguous as to one 
point, and equally capable of either construction, as to whether there shall be 
paid out on bids for the surrender of County indebtedness, all money in the 
Redemption Fund when the bidding is doeed, or only such money as is In the 



Digitized by VjOOQ IC 



414 INDEX. 

Fund the day an advertisement for bids is first published. The former con- 
struction being most beneficial to the public, will be adopted. Haydon ▼. Sw- 
perviaors of Omvhy County, 371. 

See Criminal Law, 24. 

Elections, 1, 2. 

Sheriff, 2, 8. 

Stamps, 1, 2. 

STOCK. 
See Corporations. 

STRIKING OUT ANSWER. 
See Practice, 16. 

SUMMONS. 
See Evidence, 1. 

SUPREME COURT. 
See Amendment of Records, 1. 
Appeal. 

SURETY. 
1. A sues B, and attaches his goods. C, for the purpose of releasing the goods, entered 
into a bond conditioned to pay to plaintiff, on demand, any judgment he may 
recover agunst B. The attorneys of A and B adjust the amount due from B 
to A, and enter into a written stipulation that judgment may be entered up in 
Court in favor of A for the amount due, with a promise that if B pays half the 
amount in thirty days, he may have sixty days to pay the balance. The judg- 
ment is entered up for the amount found due to A, but there is no order of Court 
in regard to staying execution cither for thirty or sixty days. Jfdd, this ar- 
rangement did not discharge the surety on the bond given to release the prop- 
erty attached. SeatoeU v. Co/m, 808. 

SENTENCE. 
See Criminal Law, 24, 25. 

STIPULATION. 
See Depositions, 6. 
Judgment, 2, 10. 
Surety. 

TAXES. 

1. A judgment which is personal against the tax-payer, and in rem against real 
estate, is a debt within the purview of the Act of Congress, which makes cer- 
tain United States notes a legal tender for debts. Rhodes v. 0*Farrdl, 60. 

2. A debt is a legal obligation or liability to pay a sum certain, and may arise from 
contract as from some liability imposed by law, and not arising oat of con 
tract in its more limited sense. Per Beatty, J. Id, 

8. If a more extended definition is given to the term contract so as to indade all 
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judgments within that tenn, then it must also include the liability to pay 
taxes. Per Bbattt, J. Id, 

4. All judgments for money, and all taxes payable in money, and for which an 
action might be brought against the delinquent, are debts. Per Bbatty, J. 
Id, 

5. The State may impose taxes payable in gold, where no debt is created. Id. 

6. She may impose stamp duties and not part with the stamps until the purchaser 
pays gold for them. She may require license to be taken out and not issue 
such license until it is paid for in gold. But all judgments in faror of the 
State are debts, and may be paid in paper. Beattt, J. Id, 

7. Taxes are not debts within the purview of the Act of Congress referred to. 
Per Bhosman, J. Id. 

8. But if the State goes into Court and obtains a judgment for these taxes against 
the person of the tax-payer, this personal judgment becomes a debt, and like 
other debts may be discharged in paper. Per Brosnan, J. Id, 

See Constitutional Law, 6-9. 

TENANT IN COMMON. 

1 . All tenants in common, under our statute, may unite in prosecuting an action 
for possession of the common property. So one tenant in common may sue 
for his share. But whether more than one and less than all may sustain such 
an action : Query 9 Bullion Mining Co, v. Cntsvs G. 4r S, M, Co., 168. 

2. A tenant in common suing for only a part interest in the property cannot re- 
cover judgment for the whole. Id,, 180. 

See Mining Claims, 3. 

TERRITORIAL COURTS. 
1. State Courts have jurisdiction to hear and determine causes left pending in the 
late Territorial Courts. Hastings t. Johntoriy 190. 

See Amendmxnt of Records, 1-5. 
Plsadino, 16. 

TORT. 
1. As to waiver of and suit in assumpsit. 

See AsscMPSiT. 

TRESPASSER. 
See Hoisting Works, 1, 2. 

TREASURY NOTES. 

See Judgment, 2, 10. 

Taxes, 1-8. 

TROVER. 
See Measure of Damagis, 1-10. 

VERIFICATION. 
1. When not made in time. 

See Practice, 16, 
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VIRGINIA CITY. 
See CoNSTirnTioNAL Law, 1-9. 

WARKANT POK EXEOTT«)N. 
See Crimikal Law, 24. 

WATER BIGflT. 

1. Where niitction Is Irroaght to recover ft water fight, >^ ^''^ ^ described 
by metes and bounds, aes land boandaries sre tenidl j descrilied, hdd that an 
instraction to the^eibet ''that the plaintiff, in orfier to reeoTcr, niiBt prore 
that lie was entffled to Ae pveftiises ^nd waeler, and that deAndants damaged 
him bj the diversion of the water/' is erroneous. "To entitle plaintiff to re- 
•cover, it was only necesaary to prove title and immediate right of possession 
in himself, and the oeeopanej h j defendants of the premises described when 
suit was brought. DtU^T. Shermau, 67. 

2. At common law, riparian proprietors were entitled to have the water naturally 
flowing over or past their land, continue so to flow without interruption or 
diminution. LobdeU v. ShnpMn, 274. V 

8. But in Galifomm, owmg to the pecidiar-attQatien of the kads tberein (bcionging 
to the United States Govemment, but thrown, open to the common nae i^ minera 
•aDd others) a diftmsit nile has properly been adopted. There ihe flret appro- 
priator of the water is 4ietd entitied without regard to the occupaaey of the 
lands over which the Water nataraU j flowed. Id. 

4. When a plaintiff claims water on the gromd of prior appreprii^oo, it is etror in 
the Court to refuse an instruction io this effect : " The plaintiff is not entitled 
to any greater quantity of the water of Desert Creek than he actually appro- 
priated prior to defendant^ appropriation." Id, 

6. Huery — ^What would have been the rale if plaintiff liad claimed by reason of 
occupancy of the land, and as riparian proprietor ? /dL 

6. Query — Whether defendant coidd derive «ny right hj conveyance from an In- 
dian? Id, 

7. The first appropriator has the right to all water appropriated by him as against 
subsequent appropriators, and has the right to erect dams, divert water, etc., 
before any subsequent appropriation, but not to make any new dame or diver- 
sions of water after a subsequent appropriation. Id, 

8. A second appropriator has a right to have the water continue to flow as it 
flowed when he appropriated. M 

9. Pkiintiff takes up land on a stream from which a part of the water has already 
been diverted by a ditch and dam. Subsequentiy defendant takes up the land 
on which the ditch and dam are situated. The plaintiff has no right to remove 
the dam. Id, 

WITHDRAWING PLEA OF "NOT GUILTY." 
See Criminal Law, 18, 19. 



^^p.-^i 



WITNESSES. 
See Cbiminal Law, 21, 22. 
DfPoaiTiONS, 6. 
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